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CURRENT TOPICS. 


The continued success and popularity of 
any periodical publication after a sufficient 
time has elapsed for the reader to become 
thoroughly acquainted with it and accustomed 
to its scope and methods, is the best possible 
evidence of its real value to the public to 
which it is addressed. Consequently it is 
with a feeling of self-congratulation that the 
CentraL Law Jovurnat enters upon its 
fifteenth volume with the most flattering evi- 
dences of the appreciation of its subscribers 
and readers. The reception, which it'has met 
with from the profession, from the period of 
its first issue is an assurance of the existence 
of a genuine demand on the part of the pro- 
fession, for a paper devoted to the practical 
and utilitarian wants of tae practitioner rather 
than to dilettante and antiquarian tastes. Our 
success in meeting this demand enables us, 
without boasting, to congratulate ourselves 
upon the result. We thank our subscribers 
fer their support, and shall continue to en- 
dleavor to deserve it. 

As from time to time in the past we have 
introduced new features and improvements in 
the JourRNAL, so, from time to time we shall 
continue to do so in the future; but of one 
thing our readers may rest assured, that the 
essential character of the JouRNAL as a prac- 
tical helper to the actual working lawyer will 
not be changed. In this volume the reader 
will note that the ‘‘Weekly Digest of Recent 
Cases’’ will be preceded by a table of States, 
with a view to facilitate the search of one who 
is looking for matter from a particular State 
merely. The column of ‘‘Queries and An- 
swers’’ has become already an established insti- 
tution, and asa feature of legal-journalism is 
unique in the perfection to which it has been 
developed in our pages. A very short ac- 
quaintance with it is necessary to convince 
any one, who has experienced the imperfec- 
tions of digests, indexes and text-books, of 
its value as a means of utilizing,in the search 
for authority, the experience and memories 
of many widely scattered individuals. The 
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number of queries:and the care and learning 
frequently expended upon the answers, are 
the best evidence of the appreciation be- 
stowed by the public upon this feature of the 
JOURNAL. 


The distinction between a conveyance which 
is simply the exercise of an insolvent debtor’s 
right to prefer one creditor to another and 
one which is fraudulent in its character, is 
sharply drawn in the case of Blennerhasse tt 
v. Sherman, recently decided in the United 
States Supreme Court. The contest was up- 
on the validity of a mortgage executed by an 
insolvent debtor to secure a creditor who 
knew that he was insolvent, and who withheld 
it from record in order to give his debtor a 
fictitious credit. Says Mr. Justice Woods, 
who delivered the opinion of the court: ‘‘It 
is not to be disputed that, except as forbidden 
by the bankrupt law, a debtor has the right to 
prefer one creditor over another, and that the 
vigilant creditor is entitled to the advantage 
secured by his watchfulness and attention to 
his own interests. Neither can it be denied 
that the mere failure to record a mortgage is 
nut a ground for setting it aside for the ben- 
efit of subsequent creditors who have ac- 
quired no specific lien on the property de- 
scribed in the mortgage. But where a mort- 
gagee, knowing that his mortgagor is insol- 
vent, for the purpose of giving him a fictitious 
credit actively conceals the mortgage which 
covers the mortgagor’s entire estate and with- 
holds it from the record, and while so con- 
cealing it represents the mortgagor as having 
alarge estate and unlimited credit, and by 
these means others are induced to give credit 
to the mortgagor, who fails and is unable to 
pay the debts thus contracted, the mortgage 
will be declared fraudulent and void at com- 
mon law, whether the motive of the mortga- 
gee be gain to himself or advantage to his 
mortgagor.’’ 
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PROFERT OF THE PERSON. 





In the early history of English law the rule 
was that accused persois were compelled to 
answer to any criminal charge brought against 
them. The practice was akin to denying to 
a prisoner the right to be defended at his 
trial, or to exculpate himself by the testi- 
mony of witnesses—a practice derived from 
the civil law.1 But all this gradually was 
changed,and nemo tenebatur prodere seipsum 
became a maxim of the law. This maxim 
has been incorporated into the fundamental 
law, and established in the Constitution of 
the United States, as well as in those of the 
several States, when it has been expressly 
provided that no accused person shall be com- 
pelled to give evidence against himself in any 
criminal case. 

Can the courts order a person accused of 
crime to make profert of his person—to sub- 
mit to a compulsory examination of his per- 
son—or would this be, in effect, compelling 
him to give evidence against himself, and 
therefore a violation of his constitutional 
rights? This is an interesting question, 
which has been somewhat considered by the 
courts, but still seems unsettled and debata- 
ble. 

In 1858, the Supreme Court of North Caro- 
lina, in what is known as Jacob’s Case,? held 
that a defendant could not be compelled to 
exhibit himself to the inspection of a jury 
for the purpose of enabling them to deter- 
mine his status as afree negro. And in 1872, 
in Johnson’s Case,® the above ruling was ap- 
proved by the same court. Two years later 
the question was again before this court in 
Garrett’s Case.4 In that case it appeared 
that the defendant had stated to persons 
present on the night of the homicide that the 
deceased came to her death by her clothes 
accidentally catching fire while the deceased 
was asleep, and that she, the defendant, in 
attempting to put out the flames burnt one of 
her hands. At the coroner’s inquest, the de- 
fendant was compelled to unwrap the hand 
which she had stated was burnt, and exhibit 
it to a physician in order that he might see 


1 See 4 Blackstone, 355, 359. 
26 Jones, 259. 

367 N. C., 58. 

471 N. C., 58. 





whether there was any indication of burn up- 
onit. And it was held that the actual condi- 
tion of her hand, although she was ordered 
by the coroner to exhibit it to the doctor, was 
inadmissible evidence... Jacob’s Case was 
distinguished as follows: ‘*The distinction 
between that and our case is, that in Jacob’s 
Case, the prisoner himself, on tria!, was com- 
pelled to exhibit himself to the jury, that 
they might see that he was within the prohib- 
ited degree of color, thus he was forced to 
become a witness against himself. This was 
held to be error. In our case, not the pris- 
oner, but the witnesses, were called to prove 
what they saw upon inspecting the prisoner’s 
hand, although that inspection was obtained 
by intimidation.’’ In Nevada it has been 
held that the court could lawfully compel a 
criminal defendant, against his objection, to 
exhibit his bare arm, for the purpose of de- 
termining whether it had on it certain tatoo 
marks. The question of identity was raised, 
and a witness had testified that he knew the 
defendant, and knew that he had tatoo marks, 
which he described, on his right fore-aim. 
The case is among the best considered, per- 
haps is the best considered,of those sustaining 
a similar view of this subject. It is worth 
while to quote from it as follows: ‘*The ob- 
ject of every criminal trial is to ascertain the 
truth. The Constitution prohibits the State 
from compelling a defendant to be a witness 
against himself, because it was believed that 
he might, by the flattery of hope, or suspicion 
of fear, be induced to teil a falsehood. None 


of the many reasons urged against the rack, . 


or torture, or against the rule compelling a 
man to be a witness against himself, can be 
urged against the act of compelling a defend- 
ant, upon a criminal trial, to bare his arm in 
the presence of the jury so as to enable them 
to discover whether or not a certain mark 
could be seen imprinted thereon. Such an 
examination could not, in the very nature of 
things, lead to a falsehood. In fact, its only 
object is to discover the truth; and it would 
be a sad commentary upon the wisdom-of the 
framers of our Constitution to say tlat by 
the adoption of such a clause they have ef- 
fectually closed the door of investigation 
tending to establish the truth. Confessions 
of persons accused of crime, whenever ob- 
tained by the influence of hope or fear, are 
excluded, because in considering the motive 
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which actuate the mind of man, they might 
be induced to make a false statement. Yet, 
notwithstanding the universality of this rule 
of law, whenever the confession, however im- 
properly or illegally obtained, has led to the 
discovery of any given fact, that fact is al- 
ways admitted in evidence, because the rea- 
sons which would have excluded the confes- 
sion no longer exist. This is the governing 
and controlling principle of the law. The 
Constitution means just what a fair and rea- 
sonable interpretation of its language im- 
ports. No person shall be compelled to be a 
witness, that is, to testify, against himself. 
To use the common phrase, it ‘closes the 
mouth’ of the prisoner. A defendant in a 
criminal case can not be compelled to give 
evidence under oath or affirmation, or make 
any statement for the purpose of proving or 
disproving any question at issue before any 
tribunal, court, judge or magistrate. This is 
the shield unde which he is protected by the 
strong arm of the law, and this protection 
was given, not for the purpose of evading 
the truth, but, as before stated, for the rea- 
son that in the sound judgmeat of the men 
who framed the Constitution, it was thought 
that owing to the weakness of human nature 
and the various motives that actuate man- 
kind, a defendant accused of crime might be 
tempted to give testimony against himself 
that was not true.’’ > 

This is certainly a strong presentation of 
this side of the question, and we confess that 
we do not see how the application of the prin- 
ciple for which the court contends in any way 
infringes on any right which is essential to 
the protection of innocent persons unjustly 
accused. Cuvuurts and legislatures have gone 
quite far enough in the line of making it next 
to impossible to convict in criminal cases. 

In a case decided in the Court of Appeals 
of Texas in 1879, this question was present- 
ed, although in a different form, but a simi- 
lar conclusion was reached to that announced 
above. The prisoner was on trial for murder, 
and the prosecution proved that foot-prints 
were found on the premises where the murder 
had been committed, and was allowed to 
prove over the objection of the defense, that 
the examining magistrate compelled the de- 


5State v. Ah Chuey, 14 Ney. 79; s. c., 1 Crim. Law 
Mag., td4. 








fendant to make his foot-prints in an ash- 
heap, and that the foot-prints so made cor- 
responded with those found on the premises 
where the homicide was committed. Coun- 
cil argued that if the prisoner could be com- 
pelled to make an impression with his foot in 
order to see whether it was similar to that 
made by the foot of the person who com- 
mitted the crime, then if he were charged 
with forgery he could be compelled to take a 
penand write, in order to see if his hand- 
writing was similar to that of the party who 
had committed the forgery. And this it is 
said he may now be compelled to do by stat- 
ute in England. But the court declared 
that this was no yiolation of the constitution- 
al privilege that one accused of crime shall 
not be compelled to give evidence against 
himself.” i 

And so in North Carolina it was held: in 
1876, that an officer who kad made the arrest 
and compelled the prisoner to put his foot ina 
track found near where the larceny was com- 
mitted, could testify to the result of the com- 
parison thus made.® But, on the same facts, a 
different conclusion was reached in Georgia’ in 
1879, no reference being made to cases else- 
where decided; and in Tennessee in 1876, 
where a pan of soft mud was brought into 
the court room on the trial and the prisoner 
was asked, in the presence of the jury, to put 
his foot into it, which he declined to do. 
The case was reversed for the reason that the 
prisoner was asked in the presence of the 
jury to make evidence against himself, and 
that his refusal improperly influenced the 
jury.?° 

In New York a similar view'was taken of 
this question. The subject was there pre- 
sented in a case which involved the question 
whether the prisoner had been delivered of a 
child. The coroner directed two physicians 
to go to the jail where the woman was im- 
prisoned, and examine her breasts and pri- 
vate parts, for the purpose of determining 
whether she had recently been delivered of a 
child. She denied having been pregnant, 
and objected to being examined by the phy- 


6 See 22 Alb. L. J., 145. 
7 Walker v. State, 7 Tex. Ct. App., 245, 265. 
8 State v. Graham, 74 N. C. 646; 8. C., 21 Am. Rep. 
493. 
9 Day v. State, 63 Ga. 667. 
10 Stokes y. State, 5 Baxt. 519; s.c., 30 Am. R. 72. 
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sicians. But on being told that if she did 
not voluntarily submit to the examination 
force would be used and she would be com- 
pelled to submit, she yielded, and the physic- 
ians examined her private parts with a spec- 
ulum, and also made an examination of her 
breasts. The court, however, refused to al- 
low them to testify to the opinion which they 
formed from the examination in question, 
and declared that such an examination was in 
violation of the spirit and meaning of the 
constitutional provision that no person should 
be compelled in any criminal case to bea 
witness against himself. ‘*They might as 
well have sworn the prisoner and compelled 
her, by threats, to testify that she had been 
pregnant and been delivered of the child, as 
to have compelled her, by threats, to allow 
them to look into her person with the aid of a 
speculum, to ascertain whether she had been 
pregnant, and been recently delivered of a 
child.’’ 4 

And a similar view of this question has 
been taken in a case lately decided in the Su- 
preme Court of Georgia. In that case, the 
question was whether the prisoner could be 
compelled by order and command of the 
court to{make profert of his person so that a 
witness” could be enabled to testify, from per- 
sonal inspection, as to the character and ex- 
tent of the amputation of the prisoner’s right 
leg. The prisoner was on trial for murder, 
and a material and important part of the tes- 
timony against him was the character of the 
track and signs made the night of the murder 
by the one who, in the dark, approached the 
house where the deceased was, and fired the 
fatal shot. Thes2 tracks indicated that the 
murderer had but one leg, and the character 
of the other print upon the ground depended 
materially upon the character of the amputa- 
tion of the other limb. And it was for the 
purpose of establishing the correspondence 
between the amputated limb and the prints 
on the ground, that the prisoner was ordered 
to make"profert of his limb to a witness. It 
was held that the evidence of the witness 
based on such profert could not be re- 
ceived. 12 . 

It appears, therefore, that there is a deci- 
ded conflict in the cases on the question. 


ll People v. McCoy, 45 How. Pr. 216. 
12 Blackwell y. State, 3 Crim. Law Mag. 394. 





The courts of North Carolina, Nevada and 
Texas have recognized the right of the court 
to compel a prisoner to make profert of his 
person, while this right has been denied in 
New York, Georgia and Tennessee. But if 


‘the court can not admit the testimony of phy- 


sicians who have made a compulsory examin- 
ation of the person of a prisoner, is there any 
right to admit the testimony of police officers 
who have made a conipulsory search of his 
person, as to counterfeit money or any other 
indicia of crime which they may have found 
concealed on his person. This is every day’s 
practice, and yet it is difficult to see wherein 
such testimony differs from that of medical 
experts who have examined his person. It 
would seem that if such testimony is in the 
one case compelling the prisoner to give evi- 
dence against himself, it is equally soin the 
other. But it is the opinion of the writer 
that in neither case is such testimony to be 
considered as a violation of any constitutional 
right which the prisoner possesses. Whether 
the court can compel a person to submit to 
an examination by physicians in a civil action, 
is a vastly different question. And it has 
been held that the court may order such a 
compulsory examination of the person of the 
plaintiff, in an action for damages for injuries 
done to the person. The Supreme Court of 
Iowa has lately held that in such cases the 
court may, on the application of the defend- 
ant, order the plaintiff to submit his person 
to an examination by physicians and surgeons 
for the purpose of ascertaining the character 
and extent of the injuries alleged. The court 
declared in this case that the refusal of the 
plaintiff to submit to an examination so or- 
dered, would render the party liable to pun- 
ishment for contempt of court, and that if 
refusal was continued so long as to effectively 
obstruct the progress of the case, all allega- 
tions as to personal injuries might be stricken 
from the pleadings. ‘Under the explicit di- 
rections of the court, the physicians should 
have been restrained from imeerilling in any 
degree the life or health of the plaintiff. The 
use of anaesthetics, opiates or drugs of any 
kind, should have been forbidden, if, indeed, 
it had been proposed, and it should have pre- 
scribed that he should be subjected to no 
tests painful in their character.’’ 1% 


18 Schroeder v. Chicago, etc. R. Co., 47 Cowa, 8755 
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Wherever impotency has been acknowl- 
edged as an impediment to marriage, the 
courts have compelled the parties in proceed- 
ings to obtain a decree of nullity, to submit 
their persons to an examination by medical 
experts, whenever such an examination was 
necessary for the purpose of determining the 
fact of impotency. This arises from the ne- 
cessity of the case, especially in the case of 
females ; for impotency on the part of the fe- 
male, which can not be cured by proper med- 
ical treatment or a surgical operation, is 
pronounced to be rare. And divorce for the 
impotency of the female is limited to cases of 
an impervious or supposed impervious vagina, 
from an original malformation or the effect 
of some supervening infirmity or disease, as 
mere sterility is not sufficient ground fora 
decree of nullity. ‘*From the very nature of 
the case, it appears to be impossible to ascer- 
tain the fact of incurable impotency, especi- 
ally in those cases where the husband is the 
complaining party, except by a proper sur- 
gical examination by skillful and competent 
surgeons in connection with other testi- 
mony. * * * * And I have no doubt 
as to the power of this court to compel the 
parties, in such a suit, to submit to a surgical 
examination, whenever it is necessary to as- 
certain facts which are essential to the proper 
decision of the case.’’4* As it is essential 
that the impotency should be incurable,” it 
is necessary that the fact of incurability 
should be made out by the evidence of med- 
ical experts who have made a personal exam- 
ination of the party whose impotency is 
alleged. The right of the court to order such 
an examination, ard the necessity for making 
such an order, can no longer be considered 
as involved in any doubt whatever.2® And 
when the wife is the plaintiff, and the libel 
states her to have been a spinster at the time 
of the marriage, it is usual to order an in- 
spection of her person as well as that of the 
husband, because her virginity and capacity 
implies his impotency.?? 


14 Devenbagh v. Devenbagh, 5 Paige, 554. 

15 Brown v. Brown, 1 Haggard, 523. 

16 Briggs v. Morgan, 3 Phillimore, 325; Welde v. 
Welde, 2 Lee, 580; H— v. P— (L. R.),3 Prob. & Div. 
126; G—v. G— (L. R.), Prob. & Div. 287; Newell v. 
Newell, 9 Paige, 26. 

17 Coote’s Ecc. Pr. 367. And see Norton v. Seton, 3 
Phillimore, 147. 





According to the English practice, the in- 
spection was intrusted to three medical ex- 
perts, either two physicians and a surgeon, or 
two surgeons and a physician; the adverse 
party having the privilege of naming one or 
more.!® In this country we find Chancellor 
Walworth declaring that -the examination 
should be made by ‘‘physicians of intelligence 
or skill, who, by study or practice, have made 
themselves well acquainted with the nature 
and progress of the disease which has caused 
the defendant’s present incapacity.’”"29 And 
in this same case the Chancellor said: ‘The 
defendant must therefore submit. to such an 
examination by one or more respectable gen- 
tlemen of the medical profession, who may 
be named for that purpose by the husband, 
with the sanction of the court. * * * * 
Such medical attendants as she may think 
proper to call in are also to be present at the 
time of her examination by the complainant’s 
professional witnesses.’’ In another case in 
the same court it is said that in the selection 
of the experts, due regard will be paid to the 
feelings and wishes of the defendant.2° In 
an English case, decided as early as 1730, 
the case of Welde v. Welde,?! the inspection 
of the wife was made by midwives, while that 
of the husband was made by physicians duly 
appointed by the court for that purpose. And 
in all cases a proper respect for the feelings 
of the party to be examined requires that the 
number of ¢xperts appointed by the court to 
make the examination, should be restricted 
to the smallest number consistent with the 
interests of justice. 

There may be cases, however, of alleged 
impotency, in which the court will not feel 
under any necessity to order a personal ex- 
amination of the party to be made. When 
the party against whom impotency is alleged, 
has already submitted to an examination of 
competent physicians, whose testimony can 
be readily obtained, it is said that a further 
examination will not be insisted on by the 
court.2?, But where the wife claimed that her 
incapacity existed at the time of the trial, but 


18 Coote’s Ecc. Pr. 888. And see Dean v. Aveling, 
1 Robertson, 279. 

19 Newell v. Newell, 9 Paige, 26. 

20 Devenbagh v. Devenbagh, 5 Paige, 541, 558. 

21 2 Lee, 580. 

22 Brown vy. Brown, 1 Haggard, 523, note a; Deven- 
bagh v. Devenbagh, 5 Paige, 554, 558 
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not at the time of the marriage, and to prove 
her claim produced the certificate of two med- 
jeal gentlemen who had examined her recent- 
ly, expressing their belief that her incapacity 
had arisen since the marriage, Chancellor 
Walworth, upon the application of the hus- 
band, ordered that she should submit to an- 
ether examination at the hands of experts 
ajpointed by the court, declaring that under 
the peculiar circumstances of the case, the 
eomplainafit ought not to be compelled to 
leave the decision of his cause to rest solely 
apon an ex parte examination made by physi- 
cians who had been selected for the purpose 
by the wife herself.?° 

Fhe husband must, of course, furnish all 
the necessaay funds to pay the expenses of 
the surgical examination.** And if the wife 
refuses to submit herself to the examination 
ordered by the court, the allowance of her al- 
mony may be suspended until she consents 
to the examination as directed. And either 
party refusing to submit to such an examina- 
tion might undoubtedly be punished for con- 
terapt of court.26 But as a refusal to submit 
to the examination has been regarded as evi- 
dence of incapacity,?’ a party will ordinarily 
hesitate long before refusing compliance with 
the order of the court in such cases. 

And after the medical experts have made 
their examination gf the person according to 
the direction of the court, and gjven in their 
testimony, such testimony is to be received 
and. weighed with great caution, and Sir Johr 
Siehol has gone so far as to declare that he 
is **not aware that it has ever been held suf- 
ficient alone’’ to justify the couct in granting 
a decree of nullity.2° There ought to be 
ether evidence to supplement that given by 
the medical witnesses, in order to justify a 
eourt in annuling a marriage on the ground 
of the impotency of one of the parties. 

Henry Wave RoceErs. 


2 Newell v. Newell, 9 Paige, 26. 

24 Devenbagh v. Devenbagh. 5 Paige, 554, 558. 

25 Newell vy. Newell, 9 Paige, 26. 

26 See Sehroeder v. Chicago, etc. R. Co., 47 Iowa, 
375. 
27 Harrison v. Harrison, 4 Moore P. C. 96, 1038; Lord 
Brovgham’s Opinion. See, too, H—v. P— (L. R.), 3 
Prob. & Div.126. The court should be satisfied, how- 
ever, that there was no collusion between the parties. 
Pollard v. Wybourn, 1 Hagg. Eccles. 725; Sparrow 
w Harrison, 3 Curtis, 16. 

283 Norton y. Seton, 3 Phillimore, 147. 





EXPERT TESTIMONY IN INSANITY 
CASES. 





The increasing tendency of counsel re- 
tained ina case to rely upon the defense of 
insanity to accomplish an acquittal of the 
prisoner, and the latitude allowed them in in- 
troducing experts to testify to the prisoners 
insanity, and now especially tae favor with 
which juries regard such experts, has given 
rise to numerous adjudications upon the sub- 
ject of who should be competent to testify in 
relation to the prisoner’s sanity or insanity. 
And the cases involving similar questions aris- 
ing in contests as to the condition of a testa- 
tor’s mind are also numerous. When expert 
testimony was first introduced in trials 
great deference was paid to it, for the rea- 
son, no doubt, that an expert called as a wit- 
ness represented the science as to which he 
was called to testify, and on account of his 
familiarity with it, having made it a study, 
he was recognized as being a better witness 
than those not specially skilled in his art. 
But of late this belief that an expert was 
more’credible than an ordinary witness, has 
been in a great many cases destroyed. One 
thing in particular has tended to disabuse the 
minds of jurors that greater reliance should 
be placed upon the testimony of experts than 
that of ordinary witnesses, and that is, at the 
present time, the practice is to remunerate 
experts in proportion to the importance of 
the testimony they are to give. If, for in- 
stance, an expert were to receive a large fee 
for his testimony in a required case, it is ob- 
vious his mind would be more or less biased 
in favor of the side by which he was called 
to testify. When a witness comes into court 
to testify in scientific matters, it should in a 
measure affect his credibility, if he has ac- 
cepted a retainer sufficient to bias his opinion. 
Lord Campbell, in Tracy Peerage,! says that 
‘‘skilled witnesses come with such a bias on 
their minds to support the cause in which 
they are embarked, that hardly any weight 

- should be given to their evidence.’’? 

A jury might well be suspicious of an at- 

torney who testified in his own case, and the 


110 Cl. & Fin., 154. 
2 See, also, Gay v. Life Ins. Co., 2 Big. 14; Brehm 
v R. Co., 34 Barb. 256; Grigsby v. Water Co.. 40 





Cal. 396; Winans v. R. Co., 21 How. 101; Watson v. 
Anderson, 13 Ala. 202. 
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same rule should apply to the testimony of 
experts. An expert is one specially skilled 
in the matters in which he is called to testify, 
and the question then arises, is one specially 
skilled in the detection of insanity a better 
witness than one who ordinarily testifies as to 
facts, not an opinion, where the question of 
one’s sanity or insanity is in dispute. The 
doctrine is well defined by a long list of de- 
cisions, where the question is whether a par- 
ticular person is insane, not only experts 
skilled in diseases of the mind, but at- 
tendants and friends who had occasion to 
note from their varied intercourse with the 
patient what his condition was, may testify.® 
No attempt has been made to distinguish 
cases involving the insanity of a testator and 
the insanity of one on trial for a felony. In 
the former case it is one of the objects in 
having witnesses to wills, that they give testi- 
mony as to the sanity of the testator, and 
they are competent to judge of this.* 

In the case of senile dementia, or that 
which is peculiar to old age, the evidence of 
those having business transactions with the 
patient, would certainly be entitled to as 
great weight as the testimony of experts, al- 
though the latter may have had occasion to 
see the party and converse with him.° It has 
become quite well settled that a question 
arising as to whether a party was intoxicated 
at a given time or not may be disposed of by 
admitting ordinary persons who had observed 
the defendant in that state, to testify, as well 
as experts, for it is of such common occur- 
rence that ordinary persons may be as com- 
petent to judge as the most learned special- 
ists.® 

Campbell, J., in speaking of temporary or 
emotional insanity says: ‘‘The rules of evi- 


' dence as administered in this State, while they 


have opened the door very wide to the testi- 


3 Cram v. Cram, 33 Vt. 15; Fairchild v. Bascomb, 
35 Vt. 398; Grant v. Thompson, 4 Conn. 2038; Kinne v. 
Kinne, 9 Conn. 102; Real v. People, 42 N. Y. 270; Wil- 
kinson v. Pearson, 23 Pa. 177; Castner v. Sliker, 33 
N. J. L. 95-507; Titlow v. Titlow, 54 Pa. 216; Weems 
vy. Weems, 19 Md. 334; Clark v. State, 12 Ohio, 
483; Powell v. State, 25 Ala. 21; and see Beaubien v. 
Cicotte, 12 Mich. 459, citing numerous other authori- 
ties. e 

41 Redf. on Wills, 41-43. 

5 Rutherford v. Norris, 77 Ill. 397; Rankin y. Ran- 
kin, 61 Mo. 295. 

6 State v. Pike, 49 N. H. 399; Gahagan v. R. Co.,1 
Allen, 187; People v. Easton, 14 N. Y. 562; Stanley 
v. State, 26 Ala. 26; 3 Park (Crim)., 25. 





mony of expertswithout any over nice scrutiny 
as to their expertness, do not recognize suck 
mental unsoundness as requires legal inquiry 
as necessarily involving scientific evidence, 
or as beyond the domain of common sense.’’? 
If, then, an ordinary witness is competent to 
testify to the mental unsoundness in emo- 
tional insanity, it seems the rule should be 
extended to all forms of insanity, and the 
non-expert be placed on the same footing with 
the expert. 

The question has sometimes arisen whether 
an expert may give his opinion upon the evé- 
dence rendered in the case, but it has gener- 
ally been held by the courts, and very wisely 
too, that if this were allowed it would put the 
witness in the place of the jury and intrude 
upon the power given them by law. The court 
is to decide the law, the jury facts, and wit- 
nesses are merely to aid the court and jury in 
these cases, and if experts were to give an 
opinion upon the evidence the necessity for a 
jury would be obviated.§ 

There are always experts,or persons who cali 
themselves such,ready and willing to testiy te 
one’s insanity in consideration of almost any 
remuneration whatever,,and in consequence 
it must be obvious there is often a conflict of 
testimony. ‘This may not always arise from 
impure motives,and often does from mistakes 
unintentionally made. The late Guiteau trial 
presented some interesting points upon the 
subject of expert testimony in insanity cases. 
Here were experts ready to testify as to the 
prisoner’s insanity without having seen him, 
and the testimony of non-experts almost ob- 
literated in that of the scientific witnesses. It 
is the practice at the present time to give the 
expert a fee in proportion to the importance 
of his testimony, and of course an expert of 
universally acknowledged reputation, would 
command a larger retainer than one whose 
capacity is unknown. It is a question for the 
jury to determine after taking into considera- 
tion the amount of remuneration received by 


7 People v. Finney, 88 Mich. 484. Quoting also the 
remarks of Lord Denman in Regina y. Oxford, 9C. & 
P. 525, to the same effect. 

8 Kempsey v. MeGinniss, 21 Mich. 128; Perkins v. 
Railroad, 44 N. H. 228; Dexter v. Hall,15 Wall. 9; 
Woodbury v. Obear, 7 Gray, 467; Brill v. Flagler, 23 
Wend. 354; Bishop v. Spring, 38 Ind. 143; Phillips v. 
Starr, 26 Iowa, 349; Choice v. State, 31 Ga. 424; Peo- 
ple v. Lake, 12 N. Y. 358. And see also the dicta of 
Ch. J. Shaw in Commonwealth vy. Rogers, 7 Met. 505, 
which describes the point concisely and accurately. 
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the witness, to credit him or not, the same as 
any other witness produced at the trial. But it 
is no ground for reversal if at the trial it was 
not known that such retainer existed.9 

One expert can not give his opinion of the 
opinion of another expert, nor can he testify as 
to whether a certain state of facts was enough 
to justify another expert in the formation of 
an opinion upon those facts. When one 
is allowed to be an expert witness upon the 
stand, there are many cases going to show 
that he must have made the subjectof mental 
diseases a special study.“ But there is some 
little difference of opinion upon this point. 12 
It is a question of fact within the province of 
the jury whether the testimony of an expert is 
entitled to more weight than that of ordinary 
witnesses. The difference between an expert 
and non-expert is, the former gives the re- 
sults of a process of reasoning which can on- 
ly be understood by those specially skilled in 
those matters ; the latter by a process of rea- 
soning fumiliar to every one, and which a jury 
of average ability can comprehend. There is 
a long list of decisions going to show and ex- 
tending the well settled doctrine, that experts 
in insanity, and in fact experts of all classes, 
may be questioned as to a hypothetical case.1* 
The whole subject of expert testimony in in- 
sanity cases is a vast one, and it is well nigh 
impossible in a brief sketch to treat the sub- 
ject with any degree of minuteness or to lay 
down anything more than a few broad rules 
underlying the whole subject. The admissi- 
bility of expert testimony has been gradually 
widened until it may most truthfully be said, 
there are few or no restrictions upon it. 
Courts are very slowly ascertaining the fact 
that expert testimony can with no more safety 
be relied on, than can the testimony of wit- 
nesses who make no pretensions toward ex- 
pertness, and who speak from nothing but 
observation. Appison G. McKean. 


9 People v. Montgomery, 13 Abb. (N. Y.) Pr. N.S. 
207. But see Lyon v. Wilkes, 1 Cow. 591. 

10 People v. Hartung, 17 How. Pr. 151; Horne v. 
Williams, 12 Ind. 324; Walker v. Fields, 28 Ga. 287. 

11 Commonwealth vy. Rich, 14 Gray, 335; Common- 
wealth v. Fairbanks, 2 Allen, 511, citing Pool v. Rich- 


‘ardson, 3 Mass. 330; Needham vy. Ide, 5 Pick. 510; 


Commonwealth v. Wilson, 1 Gray, 337. 

12 State v. Redick, 7 Kan. 143; Hathaway v. Nat. 
Life Ins. Co., 48 Vt. 335. 

‘8 Wharton on Evidence, sec. 452 and cases cited. 





SPECIFIC PERFORMANCE OF CONTRACT 
TO CONVEY LAND—QUESTIONABLE AND 
UNMARKETABLE TITLES. 





CORNELL v. ANDREWS. 


New Jersey Court of Errors and Appeals. 


Title to lands in this State was derived through a 
mortgage given to *‘Joseph D. Beers, President of the 
North American Trust and Banking Co., his successors 
and assigns,’’ without words of inheritance. The 
bill states that the North American Trust and Banking 
Company was a corporation of the State of New York, 
and its president, by virtue of the statutes of New 
York, a corporation sole -of that State, and therefor 
took anestate in fee in said lands, under the mort- 
gage: Held, that the court would not, on an applica- 
tion for a specific performance of a contract to buy 
such lands, compel the vendee to complete his pur- 
chase, because such title was questionable, and there- 
fore not marketable. 


Bill for specific performance. On final hearing 
on bill and answer. 

R. Gilchrist, for complainants; C. H, Hartshorne, 
for defendant. 

The CHANCELLOR, 

This suit is brought to enforce specific perform- 
ance of a contract for the sale of land in Hudson 
County. The price agreed to be paid is $65,000. 
The defendant resists on the ground that the title 
is not suchas he ought not to be compelled to 
take; that it is at least a doubtful one. The com- 
plainants insist, on the other hand, that their title 
is good and free from all reasonable doubt. The 
objection made tothe title is that it is derived 
under a mortgage given to “Joseph D. Beers, 
President of the North American ‘Trust and 
Banking Company,” which contained no words of 
inheritance, but conveyed the property to him, 
his successors and assigns. ‘The defendant there- 
fore apprehends, and is advised that the estate 
mortgaged was but a life estate. The bill states 
that the North American ‘Trust and Banking Com- 
pany was, when the mortgage was giveng a cor- 
poration of the State of New York, duly created 
by virtue of and pursuant to a statute of that 
State, passed April 18, 1838, and entitled ‘an act 
to authorize the business of banking,’’ and that 
Beers was then its president, and that by virtue of 
the twenty-fourth section of that act, he, as pres- 
ident, was a corporation sole of the State of New 
York, and therefore took an estate in fee under 
the mortgage, notwithstanding the absence of 
words of inheritance. On the hearing it was 
further urged that if Beers should not be held to 
such corporation sole, it should be held that the 
words “Joseph D. Beers, President of the North 
American Trust and Banking Company,’’ were 
one of the names of the corporation; and that, in 
either case, the title in fee passed by the mort- 
gage. In support of these propositions are ad- 
duced adjudications of the courts of New York 
that associations under that act were corporations 
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in fact. and that conveyances to the president 
were conveyances to the corporation, and also 
dicta of more or less weight, to the effect that 
those corporations were binominous, one of their 
names, being the one assumed, and the other that 
of the president (or other officer designated to 
hold and convey its lands), as such. By the pro- 
visions of that act, mortgages or other convey- 
ances of real estate to the association were not to 
be made to it, but to the president, or such other 
officer as should be indicated for the purpose in 
the articles of association; and it was further 
previded that the president, or such other officer 
an@ his successors, from time to time, might sell, 
assign and convey the same, free from any claim 
thereon against any of the shareholders or any 
person claiming under them. It is insisted, on 
behalf of the complainants, that it is incumbent 
on this court to pass upon and decide, for the pur- 
poses of this litigation, the question raised in de- 
fense—whether the mortgage, which is the found- 
ation of the title, conveyed an estate in fee or 
only for life. If such decision would have the 
force and effect of an adjudication in a direct 
proceeding for the purpose,and be an end of con- 
troversy on the subject, and establish the title, 
the court might well proceed to the determina- 
tion of the question; but this suit is a pro- 
ceeding in personam merely, and will bind 
those only who are parties to it. “It is a 
great, though perhaps a common mistake,” said 
the court, in Pratt v. Eby, 67 Pa. St. 396, *‘to 
suppose that a doubtful title can be made market- 
able by an opinion of a court in a case stated be- 
tween vendor and vendee.’’ The real question to 
be decided in this case is whether the title which 
the complainant offers is a marketable one. [f it 
is such a title as would be questionable, the court 


ought not to force it on the unwilling purchaser, ’ 


even though, in its opinion, it would, on litiga- 
tion, be sustained. Obviously, for the considera- 
tions before presented, the decision of the ques- 
tion in this suit would be but the opinion of this 
ecourt on the subject, which would still be open to 
litigation by parties claiming adversely to the ti- 
tle. Itis conceded that on its face, and in the 
absence of the construction contended for by the 
complainants, the mortgage, for the want of words 
of inheritance, conveyed only a life estate. The 
answer admits that the North American Trust and 
Banking Company was a corporation under the 
before mentioued statute, and that Beers was its 
president, but it denies that a greater estate than 
a life estate fassed by the mortgage. The title to 
real estate can only be acquired, passed and lost 
according to the lex rei site, anda party must 
have a capacity to take according to the law of 
the situs, otherwise he will be excluded from all 
ownership. Story’s Conti. of Laws, sees. 428, 430. 
The question whether the mortgage was in fact 
given to a corporation, whether aggregate or sole, 
or to a natural person, is one to be determined by 
our courts, and until it shall have been so decided 
in a direct proceeding, the title will be subject to 





an objection materially affecting its marketable 
value. The exercise of equity jurisprudence re- 
specting the specific performance of contracts is 
not a matter of right in either party, but of sound 
and reasonable discretion in the court. Story’s 
Eq. Jur., sec. 742. And the court, in the exercise 
of that discretion, will not compel a party to take 
a title which may expose him to litigation, even 
though it may believe the title to be good. Pyrke 
v. Waddington, 10 Hare, 1; Dobbs v. Norcross, 9 
C. E. Green, °327; Fry on Spec. Perf., sec. 573; 
Waterman on Spec. Perf., sec. 412, and cases 
cited. Said the court, in Tillotson v. Gesner, 6 
Stew Eq., 313: 

**The true rule is stated in 3 Pars. on Con. (6th 
ed.), *380, that if the character of the title be 
doubtful, although the court were able to come 
to the conclusion that on the whole a title could 
be made that would not probably be overthrown, 
this would not be good enough, for the court have 
no right to say that their conclusion or their opin- 
ion would bind the whole world, and prevent an 
assault onthe title. The p@rchaser should have a 
title which shall enable him not only to hold his 
land, but to hold it in peace, and if he wishes to 
sell it, to be reasonably sure that no flaw or doubt 
will come up to disturb its marketable value. The 
court can not satisfactorily or conclusively settle 
in the absence of parties who are not before them 
in the suit to assert their estate or interest in the 
land.”’ 

It is quite clear that if this court were to com- 
pel the defendant to take the title in question, it 
would have no judicial certainty that he would 
not be subject hereafter to litigation to test before 
other tribunals, in direct proceedings, the very 
question which it would have decided in this suit. 
Much less could it be certain that he would not be 
embarrassed in disposing of the property to pur- 
chasers by the apparent defect of estate which he 
now urges in his defense. Under such circum- 
stances, a decree of specific performance should 
be denied. 


Notre.—The following cases show what defects 
in title a court considers doubtful or unmarketa- 
ble: 

That a use had not been executed, Shapland 
v. Smith, 1 Bro. C. ©. 75; [this case was disap- 
proved in Vancover v. Bliss, 11 Ves. 465; Stapyl- 
ton v. Scott, 16 Ves. 274. ] 

That a devise included a lease for lives. 
field v. Mulgrave, 2 Ves. 526. 

That the premises had been inaccurately de- 
scribed, and their use limited to certain purposes, 
Bentley v. Craven, 17 Beav. 204; Brooks v. Drys- 
dale, L. R. 3 C. P. Div. 52; Corless v. Sparling, 
L. R. 9 Irish Eq. 595; Wardell v. Trenouth, 24 
Grant’s Ch. 465; Foley v. McKeown, 4 Leigh, 627. 

That a devisee in trust of a survivor of several 
trustees, could exercise a power of sale given to 
all, and the survivor, his heirs, ete. Macdonald 
v. Walker, 14 Beav. 556; Wilson v. Bennett, 16 
Jur. 966; 5 De G. & Sm. 475; Cooke v. Crawford 
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13 Sim. 91; Hamilton v. Buckmaster, L. R. 3 
Eq. 323; Titley v. Wostenholme, 7 Beav. 425; 
Ashton v. Wood, 3 Sm. & Giff. 486; Stevens v. 
Austen, 3 E. & E. 685; Osborne v. Rowlett, L. R. 
13 Ch. Div. 774. 

That a deed not delivered, but retained by the 
vendor until payment of the purchase money, was 
an escrow. Sloper v. Fish,2 V. & B. 146. See 
Hull v. Noble, 40 Me. 459; Stark v. Wilder, 36 Vt. 
752. 

That a recovery may be suffered by a tenant in 
tail of lands, the reversion of which has vested in 
the crown by the attainder of the reversioner. 
Blosse v. Clammorris, 3 Bligh, 62. 

That a covenant ran with the land. Bristow v. 
Wood, 1 Coll. C. C. 480; Smith y. Kelley. 56 Me. 
64; Lydick v. Baltimore, ete. R. Co.,17 W. Va. 
427. 

That a presumption arises from non-payment 
of tithes. Rose v. Calland, 5 Ves. 186. 

That a devise of an undivided moiety and of all 
of testator’s other interest, etc., in the premises. 
authorizes a sale of tie whole tract. Stapylton v. 
Scott, 16 Ves. 272. 

That trustees took a fee or only a fee determin- 
able on the payment of debts and legacies and the 
death of a legatee. Collier v. McBean, L. R. 1 
Ch. App. 31. See Laurens vy. Lucas, 6 Rich. Eq. 
217. 

That the vendor’s grantor was a lunatic, his 
deed being dated February 14, 1854, and that a 
commission of lunacy issued in December, 1854, 
found that he was and had been insane from the 
month of February or March, 1854. Francis v. 
St. Germain, 6 Grant's Ch. 363; Hinchman v. Bal- 
lard, 7 W. Va. 152. See Frost v. Beavan, 17 Jur. 
369; Elliott v. Ince, 3 Jur (N. 8S.) 597. 

That the premises are subject to an easement. 
Krousbien v. Gage, 10 Grant’s Ch. 572; Boulton v. 
Bethune, 21 Id. 110, 478; James v. Freeland, 5 Id. 
302; Wardell v. Trenouth, 24 Id. 465; Hymers v. 
Branch, 6 Mo. App. 511. 

That the terms of the instrument authorizing 
the sale have not been pursued. Cooper v. Denne, 
1 Ves. 565; Wrigley v. Sikes, 21 Beav. 337; Col- 
lard v. Sampson, 16 Beav. 543; 4 De G., M. & G. 
224; Alexander v. Mills, L. R. 6 Ch. App. 124; 
Rede v. Oukes, 32 Beav. 555; 4 De G., J. & S. 505; 
Cooper’s Case, L. R. 4 Ch. Div. 802. 

That a prior conveyance amounted to an act of 
bankruptcy. Lewis v. Lusk, 14 Ves. 547. 

That doubts existed whether limitations after 
an estate for life were contingent remainders or 
executory devises. Roake v. Kidd, 5 Ves. 617. 

That an ordinary devise passed estates of which 
the testator had been trustee. Marlow v. Smith, 
2 P. Wms. 198. 

That it was questionable whether a trust was 
executed or executory. Jervoise v. Northumber- 
land, 1 J. & W. 559. 

That an assignment of a term to a mortgagee 
was protection against a judgment prior to the 
mortgage. Freer v. Hesse, 4 De G., M. & G. 495. 

That a devise ‘‘of all my estates,’’ to the use of 





three daughters, to be divided in equal shares, 
and in case of either of them dying, to the chil- 
dren of the decedent; but if no children, then to 
the surviving daughters forever, gives a fee. Rog- 
ers v. Waterhouse, 4 Drew, 329. See Vreeland v. 
Blauvelt, 8 C. E, Gr. 483. 

That a condition of sale, on a sale by a mort- 
gagee under a power entitling -the vendor to re- 
scind the contract in case he should be unwilling 
or unable to answer any requisition of the vendee 
as to the title or otherwise, is so far depreciatory 
as to prevent performance. Falkner v. Equitable 
Society, 4 Drew, 352; Cordingley v. Cheesebor- 
ough, 4 De G., F. & J. 379: Jones v. Clifford, L- 
R. 3 Ch. Div. 779. 

That commissioners authorized by statute to ex- 
change lands of one kind of tenure, can exchange 
for lands of another. Minet v. Leman, 1 Jur. (N. 
8.) 410; Cattell v. Conall, 4 You. & Coll. 228. 

That certain phrases in a will constituted an 
estate tail, upon which the vendor, by suffering a 
recovery, could pass the fee. Willcox v. Bellaers, 
Turn. & R. 491. 

That an executrix having power to mortgage 
lands for her maintenance, can sell them. Cook 
v. Dawson, 3 De G., F. & J. 127; 29 Beav. 123. 

That a presumption arises from mere lupse ef 
time. Emery v. Grocock, 6 Madd. 54; Barnwall 
v. Harris, 1 Taunt. 430; Canston v. Macklew, 2 
Sim. 242; Martin v. Cotter. 3 Jon. & La ‘Touche, 
496; Magenius v. Fallon, 2 Moll. 566; Bolton v. 
School Board, L. R. 7 Ch. Div. 766; Dutch 
Church v. Mott, 7 Paige, 77; Hillary v. Waller, 12 
Ves. 239 [denied in Byrne v. Frere, 2 Moll. 1773 
State v. Franklin Falls Co.. 49 N. H. 255]; Thomp- 
son v. Millikin, 9 Grant’s Ch. 359; Jones v. Ful- 
ghum,3 Tenn. Ch. 193; Belmont v. O’Brien, 12 
N. Y. 394. 

That mere possession for a long time is suflici- 
ent. Sedgwick v. Hargrave, 2 Ves. Sr. 59; Pros- 
ser v. Watts, 6 Madd. 59; Eyton v. Dicken, 4 
Price, 303; Lewis v. Herndon, 3 Litt. 350; Chap- 
man v. Lee, 55 Ala. 616; Seymour v. De Lancey, 
Hopk. 436; Hartley-v. James, 50 N. Y. 38; Mc- 
Laren v. Irvin, 68 Ga. 275; Shober v. Dutton, 6 
Phila. 185; Crooks v. Glenn, 8 Grant’s Ch. 239; 
Dewitt v. Thomas, 10 Granit’s Ch. 21; Tillotson v. 
Gesner, 6 Stew. Eq. 323; Beckwith v. Kouns, 6 
B. Mon. 222; Hightower v. Smith, 5 J. J Marsh. 
542: Cunningham v. Sharp, 11 Humph. 116; Scott 
v. Simpson, 11 Heisk. 310. 

That a devise of all of testator’s real estate in- 
cludes an advowson purchased by testator after 
executing his will. Weddall v. Nixon, 17 Beav. 
160. See Lloyd v. Eastern, ete. R. Co., 2 Pug. & 
B. (N. B.) 194; Hamilton v. Buckmaster, L.R. 3 
Eq. 323. 

That an underlease is sufficiently described asa 
lease. Darlington v. Hamilton, Day, 550; Made- 
ley v. Booth, 2 De G. & Sm. 718; Hayford v. Crid- 
dle, 22 Beav. 477; Camberwell v. Halloway, L. R. 
13 Ch. Div. 774; Flood v. Pritchard, 8 Rep. 512. 

That an encumbrance remains ancanceled on 
the record. Young v. Collier, 4 Stew. Eq. 444; 
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Jones v. Fulghum, 3 Tenn. Ch. 193; Allen v. At- 


kinson, 25 Mich. 351; Tharin v. Fickling, 2 Rich. 
361; Kenny v. Hoffman, 31 Gratt. 442; Gans Vv. 
Renshaw, 2 Pa. St. 34; Spohn v. Ryckman, 7 
Grant’s Ch. 388; Welsh v. Barton, 24 Ohio St. 28; 
Colwell v. Hamilton, 10 Watts, 413; Nicol v. Carr, 
35 Pa. St. 381. 

That a sale of lands under a partition between 
three tenants in common in fee and two tenants 
for life, with remainder to their children, had been 
made. Young v. Rathbone, 1 C. E. Green, 224. 
See Muxwell v. Goetschius, 11 Vr. 383; Bumber- 
ger v. Clippinger, 5 Watts & 8S. 311. 

That « written agreement existed to transfer 
lands bought in at sherifi’s sale for the benefit of 
the vendor. Dobbs v. Norcross, 9 C. E. Green, 
327. 

That there were doubts whether lands were con- 
veyed for the use of a particular church (the 
vendor), or for all the churches in the same town. 
St. Mary’s Church v. Stocktyn, 4 Hal. Ch. 520. 

That the Jands agreed to be sold were not with- 
in a testamentary power of sale. Chambers v. 
Tulane, 1 Stock. 146. 

That a power of sale was a personal trust in the 
executor, and could not be exercised by his exec- 
utor. Chambers v. Tulane, 1 Stock. 146; Domi- 
nick v. Michael, 4 Sandf. 374. 

That a lis pendens was filed after part of the 
consideration had been paid and possession taken 
by the vendee. Earl v. Campbell, 14 How. Pr. 
330; Pratt v. Bull, 4 Giff, 117; 1 De G-, J. & Sm. 
141; Bull v. Hutchens, 32 Beav. 615. 

That the boundary lines are in dispute. Voor- 
hees v. De Myer, 3 Sandf. Ch. 614. See Walsh v. 
Hall, 66 N.C. 233; Tamplin v. James, L. R. 15 
Ch. Div. 215; Bruck v. Tucker, 42 Cal. 346. 

That one of the deeds in the chain of title is not 
genuine. Seymour v. De Lancey, Hopk. 436; 5 
Oow. 714. 

That there is a failure of title as to an undi- 
vided portion of the land. Bates v. Delevan, 5 
Paige, 299; Arnold v. Arnold, L. R., 14 Ch. Div. 
270; Ashton v. Wood, 3Sm. & Giff. 436; Evans 
v. Kingsbury, 2 Rand. 120; Bailey v. James, 11 
Gratt. 468; Hendricks v. Gillespie, 25 Gratt. 181; 
Curran v. Little, 8 Grant’s Ch. 250; Luckett v 
Williamson, 31 Mo. 54; Buchanan v. Alwell, 8 
Humph. 516; Terrell v. Williamson,Walk. (Misf.) 
417; Love v. Camp, 6 Ired. Eq. 207; Swepson v 
Johnston, SN. C 449; Bader v. Neal, 13 W. Va. 
373; Goddin v. Vaughn, 14 Gratt, 102; or, of one 


_ Of several lots purchased together. Mott v. Mott, 


68 N. Y. 246. See Osborne v. Bremar, 8 Desauss. 
486. , 

That there was a mistake in the description of 
the lands contained in a former conveyance. 
Smith v. Turner, 50 Ind. 367. 

That a suit against the vendor as a surety on an 
official bond, had been begun after part payment 
of the purchase money and possession by the 
vendee. Snyder v. Spaulding, 59 Ill. 480. See 
Secrest v. McKenna, 1 Strobh. Eq. 356. 

That a lien for military services was prior in 








P 


time toa title by pre-emption. Kelly v. Brad- 
ford, 3 Bibb. 320. See Palmer v. Locke, L. R., 
18 Ch. Div. 381. 

That there were two rival claimants to whe lands 
by pre-emption. Young v. Lillard, 1 A. K. 
Marsh, 481. 

That there had been possession of lands for 
twenty-seven years, under a paper writing ac- 
knowledZing that one tenant in common had sold 
his interest to another. Owings v. Baldwin, 8 
Gill, 337. 

That a guardian had sold the lands, ane his deed 
was not executed or delivered until after the time 
limited in the order of sale. Richmond v. Gray, 
3 Allen, 25. 

That the heirs of an owner of the equity of re- 
demption of lands, who took an assignment of 
the mortgage to himself as trustee, bad not shown 
a discharge thereof. Sturtevant v. Jaques, 14 
Allen, 523. 

That there are doubts whether a proviso in a 
deed creates a condition ora restriction. Jeffries 
v. Jeffries, 117 Mass. 184. See Whitlock’s Case, 
32 Barb. 48; Post v. Weil, 8 Hun, 418. 

That the vendor’s tide was under a sheriff's sale 
against one who had sold the lands two years be- 
fore such sheriff's sale, but his vendee’s deed was 
not recorded until after the sheriff's. Speakman 
v. Forepaugh, 54 Pa. St. 363. 

That there was a defect in one of several leases 
included in the contract. Freetly v. Barnhart, 51 
Pa. St. 279. See Camberwell Society v. Holloway, 
L. R. 13 Ch. Div. 754. 

That lands of a wife had been sold under a 
judgment confessed by the husband and wife. 
Swayne v. Lyon, 67 Pa. St. 436. 

That lands of an infant had been sold under a 
partition, in which no guardian was appointed for 
such infant. Swain v. Fidelity Trust Co., 54 Pa. 
St. 455; Vuil v. Nelson, 4 Rand. 478. 

That lands sold to a vendee had been afterwards 
sold under execution on a prior judgment by con- 
fession by the vendor waiving an inquisition. 
Kostenbader v. Spotts,80 Pa. St. 430. See Mas- 
sey v. Mellwain, 2 Hill's Ch. 421. 

That a building restriction was not removed by 
a subsequent judicial sale for taxes. Lesley v. 
Morris, 9 Phila. 110. See Boyd v. Schlesinger, 59 
N. Y. 301. 

That a deed executed in trust to the vendor for 
the purpose of satisfying his vendor's creditors, 
did rot specify which creditors. Butier v. O’Hear, 
1 Desauss. 382. 

That six co-heirs infermally partitioned their 
ancestor's estate, one plantation falling to C; that 
no conveyances was made, and afterwards W, one 
of the co-heirs, died, leaving an infant heir. 
Thompson y. Dulles, 5 Rich. Eq. 270. 

That a lien was insignificant and stale. Bel- 
mont v. O’Brien, 12 N. Y. 394. See Kimball v. 
Took, 64 Ill. 380; 70 Ill. 553; Richards v. Mercer, 
1 Leigh. 125. 

That tne vendor can not give a good title until 
a pending suit is determined in his favor. Par- 
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sons v, Gilbert, 45 Iowa, 33; Johnston v. Jarrett, 
W. Va. 230, 

That onc of vendor’s former title deeds has the 
grantor’s name In the body of the deed ‘‘Ed- 
ward,’? and is acknowledged as ‘* Edward,”’ but 
signed ‘‘Edmund.’’ Middleton v. Findla, 25 Cal. 
76. 

That a judgment against a former owner, al- 
though satisfied, still remains on the record, and 
that a third person is in possession of part of the 
premises, although only a squatter. Hoyt v. Tux- 
bury, 70 Ill. 331. See McHugh v. Wells, 39 Mich. 
175; Blakemore v. Kimmons, 8 Baxt. 470; King 
Knapp, 59 N. Y. 462. 

That the title is derived through a defective 
chancery proceeding against unknown heirs. 
Tevis v. Richardson, 7 Mon. 654. 

That an amendment to vendor’s bill had been 
proposed to prove that a deed had been acknowl- 
edged and recorded properly, although not so ap- 
pearing onits face. Bartlett v. Blanton, 4 J.J. 
Marsh. 426. 

That a statement in a deed that cersain persons 
conveying 1 nds by order of a court are the heirs 
of one who died seized, did not also state that 
thev are the only heirs. Barnett v. Higgins, 4 
Dana. 565. 

That lands taken by municipal authority fer a 
park, and paid for by bonds issued therefor, 
which are declared by statute to be a lien on such 
lands, can be sold in fee, free from that lien, be- 
cause such lands were rot afterwards included 
within the park. Brooklyn Park v. Armstrong, 45 
N. Y. 234. 

That the certificate annexed to one of the title 
deeds fails to set out that the official taking the 
acknowledgment was personaliy acquainted with 
the grantor. Mullins v. Aiken, 2 Heisk. 535; 
Fryer v. Rockefeller, 63 N. Y, 268. See Brown vy. 
Witier, 10 Ohio, 142; Ludlow v. O*Neil, 29 Ohio 
St. 131. 

That a devise of the premises was to W for life, 
then to W’s sons for their lives, remainder to 
their children in fee. W survived the testator, 
and at his death the lands devised were divided 
among his sons, J, the vendor, being ene. Low- 
ry v. Muldrow, 8 Rich. Eq. 241. See Miller v. 
Macomb, 26 Wend. 229; Willhamsony. Field, 2 
Sandf. Ch. 533; Keiso v. Lorillard, 85 N. Y. 177. 

That infant’s land sold under a decree was 
bought by the infant’s next friend, who sold it, 
and through a subsequent purchaser complainant 
became the owner. Collins v. Smith, 1 Head,251. 

‘The lands were sold for partition without notice 
to the heirs. Littlefield v. ‘Tinsley, 26 Tex. 353; 
Marin v. Porter, 4 Heisk. 407; Shields v, Allen, 
77 N. Y. 375. 

That a deed for one-sixth of the premises can 
not be found. Griffin v. Cunningham, 19 Gratt. 
581. See Thompson vy. Millikin, 9 Grant’s Ch. 
359. 

That a tenant by the curtesy sold tne fee, and 
the sale had been confirmed by court as to re- 
maindermen. Linkous v. Cooper, 2W. Va. 67. 





See Bage v. Millard, 12 N. Y. Leg. Obs. 57; Oli- 
ver v. Dix, 1 Dev. & Bat. Eq. 158; Cody v. Gale, 5 
W. Va. 547. 

That a devise was to a daughter for her sole and 
separate use, notwithstanding any future cover- 
ture, with a power of testamantary disposition, 
and she marries, and with her husband conveys 
fee. Sternes v. Allison 2 Head. 221. 

That the sale was by a tenant for life and a con- 
tingent remainderman. Sohier v. Willlams, 1 
Curtis, C. C. 479, See De Saussure v. Bollman, 7 
Rich. (N. 8.) 329. 

That lands had been sold by a sheriff and a deed 
delivered therefor, although such sale was de- 
fective. Morgan v. Morgan, 2 Wheat. 290. 

That the lands out of which the ground rent 
sold issued, had been encumbered by taxes. 
Mitchell v. Steinmetz (Pa.), 24 Alb. L. J. 197. 

That one who had been seized and had never 
legally conveyed the premises, had estopped him- 
self to claim title by encouraging the vendee to 
purchase the premises. Mullins v. Aiken, 2 
Heisk. 535. ; 

That an inchoate right of dower of one of the 
vendor’s predecessors in title had not been re- 
leased, except by the vendor’s statement as a wit- 
ness. Coray v. Matthewson,7 Lans. 80. 

That a prior deed contains a power in trust that 
may be exercised. Ford v. Belmont, 7 Rob. (N. 
Y.) 97, 508. 

That a person having an interest in the premis- 
es has been absent and not heard from for more 
than seven years. McDermot v. McDermot, 3 Abb. 
Pr. (N. 8.) 451. 

That a defect in a lease agreed to be assigned 
can not be cured by the assignee procuring the 


reversion. Bensel v. Gray. 12 Jones & Spen. (N.. 


Y.) 372; 62 N. Y. 632; 80 N. Y. 517. See Mayer 
v. Adrian, 77 N. C. 83. 

That the premises had been sold for taxes as- 
sessed pending a litigation between the vendor 
and vendee over the premises. Wilson v. Tappan, 
6 Ohio, 120. 

That executors had a questionable power of 
sale, and that one of them had refused to join in 
the deed. Finley v. Burgoyne, Dud. (S. C.) Eq. 
133. 

That a deed of trust had been executed to the 
sole use of M for life, with a power of testamenta- 
ry disposition, and in Gefault thereof in trust for 
M’s next of kin, with power in the trustee to sell 
and re-invest, subject to the same trasts. The 
trustee sold and re-invested in lands, the deed for 
which expressed no trusts. M sold the lands in 
fee, and the trustee released all his interest in the 
premises. Monaghan v. Small, 6 Rich. (N. 8S.) 
177. y 

That the premises were liable for an uncertain 
amount of dues to a bui'ding association, which 
could not be ascertained without a suit in equity 
and an account. Christian v. Cabell, 22 Gratt. 82. 

That a testator’s will contains a devise of the 
premises, ‘‘after my just debts are paid.’’ Gar- 
nett v. Macon Brock. 185. 
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The case of Pyrke v. Waddingham, 10 Hare, 1, 
was approved in Mullings v. Trinder, L. R. 10 
Eq. 449, so far as the principles laid down there 
extend, but under precisely the same facts, a spe- 
cific performance was decreed. It was also lim- 
ited in Bull v. Hutchens, 32 Beav. 619. 

If necessary, the court may inquire into matters 
of fact. Smith v. Death, 5 Madd. 370; Lyddal v. 
Weston, 2 Atk. 19; Breybroke v. Inskip, 8 Ves. 
417; Burroughs’ Case, L. L. 5 Ch. Div. 601; 


Lowes v. Lush, 14 Ves. 547; Spencer v. Topham,. 


22 Beav. 583: Hayes v. Harmony Grove, 108 Mass. 
400; Seymour v. De Lancey, Hopk. 436; Scher- 
merhorn v.Niblo,2 Bosw.161; Winne v. Reynolds, 
6 Paige, 407; Miller v. Macomb, 26 Wend. 229; 
Murray v- Harway, 56 N. Y. 337. 

Specific performance has been refused even 
after an issue on the very title had been sent to 
the King’s Bench and decided. Sheflield v. Mul- 
grave, 2 Ves. 526; Morrison v. Barrow. 1 De G., 
F. & J. 633. See Rushton vy. Craven, 12 Price, 
599; Rose v. Calland, 5 Ves. 186; Seymour y. De 
Lancey, Hopk. 437; 5 Cow. 714; Stevens v. Aus- 
ten, 3 E. & E. 685; Jeakes v. White, 6 Exch. 873; 
Simmons v. Heseltine, 5 0. B. (N.S.) 554. 

The late English rule seems to be that the Court 

of Appeal, in a case before it, wilidecide on the 
validity of the vendor’s title, and, irrespective of 
the decree below, direct a conveyance or not ac- 
cordingly. Beioley v. Carter, L. R. 4 Ch. App. 
230; Sheppard v. Doolan, 3 Dr. & War. 1; Bell 
v. Holtby, L. R. (145 Eq.) 178: Bull v. Hutch- 
ens, 32 Beav. 619; Radford vy. Willis, L. R. 7 
th. App. 7; Alexander v. Mills, L. R.6 Ch. 
App. 124; Wrigley v. Sikes, 21 Beav. 348; Cook 
v. Dawson, 3 DeG., F. & J. 127. See, further, 
Osborne vy. Rowlett, L. R. 13 Ch. Div. 774; 
Palmer v. Locke, L. R. 18 Ch. Div. 388; Sedg- 
wick v. Hargrave, 2 Ves. Sr. 49; Parkin v. Thor- 
ald, 16 Beav. 67; also Goss v. Singleton, 2 Head, 
67; McClure v. Harris, 7 Heisk. 378; Smith v. 
E-tes, 72 Mo. 310; Dominick v. Michael, 4 Sandf. 
374; O'Reilly v. King, 2 Rob. (N. Y.) 587; Kelso 
v. Lorillard, 85 N. Y. 177; Ludlow v. O'Neil, 29 
Ohio St. 181; Jackson v. Ligon, 3 Leigh, 161. 

Where the lands are in this State, although the 
defendant is a non-resident, specitic perform- 
ance may be decreed. ‘Telfair v. Telfair. 2 De- 
sauss. 271; Matteson v. Scofield, 27 Wis. 671. 

The validity of a mortgage on lands is to be de- 
termined by the lex rei sitae, although both of the 
parties thereto may be non-residents. Goddard 
vy. Sawyer, 9 Allen, 78; Hosford v. Nichols, 1 
Paige, 220; Lyon v.MclIlvaine, 24 lowa.9; Thayer 





v. Marsh, 11 Hun, 591.See 1 Jones on Mort.. secs. | 


656 663. 

Where a creditor resides or is found in this State, 
with. deeds in his possession for lands in New 
York, deposited in that State (where such depos- 
it constitutes an equitable mortgage), he will not 
be compelled to surrender them until the debt is 
paid. Griffin v. Griflin, 3 C. E. Gr. 104; Varden 
Seth Sam v. Lueckpathy Roujee Lallah. 9 Moo. 
Ind. App. 303. 


i notice. 


A mortgage to A, “his executors, administra- 
tors and assigns,’”’ conveys only a life estate. 
Clearwater v. Rose, 1 Blackf. 136. 

A mortgage executed in New York, where the 
mortgagee resided, on lands in Massachusetts, to 
him, ‘this successors and assigns forever,’’ con- 
veys only a life estate. Sedgwick v. Laflin, 10 
Allen, 430. 

A mortgage ef lands in New Jersey, drawn in 
New York, to executors, ‘‘their successors and 
assigns,’’ containing the usual clause, conveying 
all the mortgagor's estate, right, tithe and inter- 
est, and recorded in full, is notice to a subsequent 
encumbrancer that such mortgage was intended 
to convey the fee. Bunker vy. Anderson, 5 Stew. 
Eq. 35. 

Such a mortgage may be reformed. Wilson v. 
King, 12 C. E. Green. 374. See Wheeler v. Kirt- 
land, 8 C. E. Green, 13; 9 C. E. Green, 532; Fish 
v. New York Co., 2 Stew. Eq. 16, 610; even 
against a third person who acquires rights with 
Gale v. Morris, 2 Stew. Eq. 222; 3 Id. 285. 

By the law of Ohio, a married woman over 
eighteen years old may contract. A mortgage on 
lands in Ohio, executed by a non-resident married 
woman over eighteen, but under twenty-one, was 
held good, although by the law of her domicil she 
was incapable of contracting. Sell v. Miller, 11 
Ohio St. 331. See Thompson v. Ketchum, 8 
Johns. 189. 

A mortgage on lands in Kentucky, executed 
during the war by a citizen of Tennessee to a cit- 
izen of Kentucky, is void. Hyatt v. James, 2 
Bush. 463. 

A mortgage on lands in Wisconsin was given to 
a bank in New York by its corporate name, Held 
good, although the statutes of New York provide | 
that all conveyances Of real estate should be made 
to the president. An assignment of such mort- 
gage by “*R. R. K., President of the Farmers’ 
Bank of Saratoga County, New York,” duly exe- 
cuted and acknowledged by him as president, 
with the corporate seal attached, was also held 
good. Kennedy v. Knight; 21 Wis. 340. 

A court of the State of New York, where a 
mortgage on lands in Colorado was executed, 
giving a power of sale in New York in case of 
default, will not enjoin such sale after default, on 
a mere allegation that such power is void, no 
statute of Colorado being shown which prohibits 
such sale. Central Gold Mining Co. v. Piatt, 3 
Daly, 263. JOHN H. STEWART. 


WITNESS — PRIVILEGE — QUESTIONS 
TENDING TO CRIMINATE. 





EX PARTE REYNOLDS. 


English Court of Appeal. 


A witness is not the sole judge whetner a question 
put to him may tend to criminate him. To entitle a 
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witness to the privilege of silence the court must see, 
from the circumstances of the case and the nature of 
the evidence which the witness is called upon to give, 
that there is reasonable ground to apprehend danger 
to the witness from his being compelled to answer; 
but, if the fact of the witness being in danger he once 
made to appear, great latitude should be allowed him 
in judging for himself of the effect of any particular 
question. 


Ledru Rollin Reynolds was adjudicated a bank- 

rupt on a petition filed in the Loudon Bankruptcy 
Court on the 23d September, 1881. On the 4th of 
December, 1880, he had executed a post nuptial 
settlement in favor of his wife and others, of 
which settlement his brother, George Kossuth 
Mazzini Reynolds. was one of the trustees. On 
the 24th of January. 1882. G. K. M. Reynolds was 
examined on oath before Mr. Registrar Hazlitt, by 
counsel for the trustee in the bankruptcy, touch- 
ing his knowledge of the bankrupt’s property, 
and particularly with regaid to the circumstances 
under which the settlement Lad been executed, 
and the property comprised in it. Various ques- 
tions were put to the witness, the greater number 
of which the witness, by the advice of his coun- 
sel, declined to answer on the ground that his 
answers might tend tocriminate him. It was ob- 
vious that answers to some of the questions could 
not possibly have such a tendency. 
. The Registrar expressed an opinion that some 
of the questions were legal and proper questions; 
but, as the witness persisted in his refusal, a for- 
mal order was made by the registrar, which, after 
stating that the questions referred toin the tran- 
script of the shorthand notes of the examination 
had been put, that the witness had refused to an- 
swer them on the ground that his answers might 
tend to incriminate him, and that it appeared to 
the registrar that some of the questions were legal 
and proper questions and that the witness was 
bound to answer them, referred the further ex- 
aminativn to the chief judge, with a view of ren- 
dering a special application to his lordship for the 
committal of the witness to answer the questions 
unnecessary. and directed the witness to attend 
before the chief judge ona certain day for such 
further examination. 

The 20th of February was the day appvinted for 
hearing the reference from the registrar, and on 
that day the chief judge, after reading the tran- 
script and hearing counsel for the trustee and the 
witness, ordered that the witness *'do answer all 

lawful questions put to him, and that the exam- 
ination be referred back to the registrar for that 
purpose,” and that the witness should attend the 
examination at his own expense, and pay the costs 
of the application. 

The witness appealed. 

Horton Smith, Q. C., and Montagu Williams 
(Terrell with them) for the appellant.—The wit- 
ness had a reasonable ground for taking the ob- 
jection te the questions, for under sec. 11 of the 
Debtor's Act, 1869, the bankrupt himself might 
have been guilty of a misdemeanor by reason of 





the acts committed by him in connection with the 
settlement; and, in case of its being proved that 
the witness was a party to the settlement, he 
might himself be liable to an indictment. One 
question asked was, whether the witness had ever 
signed his name as George Edwards. It is possi- 
ble that an answer to that might resultin a charge 
of forgery being preferred against the witness. 
But the principal object of the examination was 
to make out that there had been a conspiracy be- 
tween the two brothers. The advisers of the 
trustee say, **The whole settlement is a sham. 
You knew of it. and aided and assisted init.” If 
that is true and can be.proved, what was done 
amounted to an indictable conspiracy. Rex v. Ed- 
wards, 8 Mod. 320; Rex v. Delavel, 3 Bur. 1434. 

Another question is, who is to be the judge 
whether the question put ought to be answered? 
According to some dicta, the witness himself is 
the sole judge; according to other dicta, he must 
show some reasonable ground for believing that 
his answer will tend tocriminate him. If the wit- 
ness claims protection, aud there appea:s reason- 
able ground that the answer would tend to 
criminate bim, he is not compeliable 'o answer. 
Reg. v. Garbett, 1 Den. C. C. 236; 2 C. & K. 474. 

Whether the claim of privilege is reasonably 
well founded or not, is a question for the witness, 
not for the judge. Fisher v. Ronalds, 20 L. T. 
Rep. O. 8. 100; 12 C. B. 762. 

In that case Jervis, C. J., says: ‘*We must 
therefore allow the witness to judge for himself, 
or he would be made to criminate himself.” 
Maule, J., expressed a similar opinion during the 
argument. Lord Truro, L. C., says: ‘*A defend- 
aut, in order to entitle himself to protection, is 
not bound to show to what extent the discovery 
soughe might affect him, for to do that he might 
ofteniimes of necessity deprive himself of the ben- 
efit he is seeking; but it will satisfy the rule if he 
states circumstances consistent on the face of 
them with the existence of the peril alleged. and 
which also render it extremely probable.’ Short 
v. Mercier, 16 L. T. Rep. O. 5S. 453; 3 Mac. & G. 
205, 217. 

The law as stated by Maule. J.,in Fisher v. 
Reynolds was afterwards approved by Pollock, C. 
B. Adams v. Lloyd, 31 L. T. Rep. O. 8. 219; 
3H. & N. 351, 361. 

In 1855, according to Parke, B., the rule was 
still unsettled. Osborn v. London Dock Compa- 
ny, 24 L.'I. Rep. O. 8. 272; 10 Ex. 698, 700. 

In another case Stewart, V. C., although he did 
not agree with the rule taken by Maule, J., ad- 
mitted that there might be cases in which the wit- 
ness was the sole judge. Sidebottom v. Adkins, 
29 L. T. Rep. O. 8S. 310. 

If the judge has any duty at all,it is only to sat- 
isfy himself whether the objection is genuine. 
Ex parte Scholfield; Re Firth, 37 L. T. Rep. N. 8. 
281; L. R. 6 Ch. Div. 230. 

They also referred to Ex parte Pernandez, 4 L. 
T. Rep. N.S. 324; 10 C. B. N.S.3; Reg. v. Boyes, 
5 L. T. Rep. N. 8. 147; 1B. & 8. 311. 
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Arthur Charles, Q. C., and F. C. Willis for the 
trustee.—The witness’s objection was not made 
bona fide. The object of the examination is to as- 
certain the amount of money received. Ex parte 
Scholfield (whi sup.) is in our favor. 

Horton Smith replied. 

JESSEL, M. R.—There are two questions to be 
decided in this case. One is of general import- 
ance; the other question arises on the circum- 
stances of the particular case. The question of 
general importance is, whether, when a witness 
objects to answer a question on the ground that 
the answer to the question put to him may crim- 
inate him or may tend to criminate him, the mere 
sturement of the belief of the witress himself will 
be sufficient, or whether the judge is entitled to 
decide (not merely accepting the witness’s state- 
ment that he believes it) whether the proposed 
question has really a tendency to criminate the 
witness, or might fairly be considered to have 
that tendency underall the circumstances of the 
ease. Now, upon that, there are verious dicta, 
and one express decision. I am quite aware that 
the express decision, being one of the Court of 
4Queen’s Bench, is not technically binding on this 
<ourt; but at the same time it is a decision of the 
full Court of Queen’s Bench, which was composed 
at that time of very eminent judges, and I need 
not say that I should differ from them with very 
great hesitation. ‘That was in the case of Reg. v. 
Boyes. It was heard in the year 1861. and this 
very point, as I read that case, was not merely 
ihe subject of dicta, but clearly of decision. Cock- 
burn, C. J., gave judgment. and the present Lord 
Blackburn and Crompton and Hill, JJ.. concurred 
in that judgment. In the judgment given by the 
Lord Chief Justice he says this: ‘It was also 
contended that a bare possibility of legal peril 
was sufficient to entitle a witness to protection; 
nay, further, that the witness was the sole judge 
as to whether his evidence would bring him into 
danger of the law, and that the statement of his 
belief to that effect, if not mauifestly made mala 
Jide, would be received as conclusive. With the 

latter of these propositions we are altogether una- 
ble to concur. Upon review of the authorities, 
we are clearly of opinion that the view of the law 

propounded by Lord Wensleydale in Osborn v. 

London Dock Company, and acted upon by Stew- 
art, V. C., in Sidebottom v. Adkins, is the correct 
one, and that, to entitle a party called as a witness 
to the privilege of silence, the court must see, 
from the circumstances of the case and the nature 
of the evidence which the witness is called to give, 
that there is reasonable ground to apprehend dan- 
ger to the witness from his being compelled to 
answer. Indeed, we quite agree that, if the fact 
of the witness being in danget be once made to 
appear, great latitude should be allowed to him in 
judging for himself of the effect of any particular 
question, there being no doubt, as observed by 

Alderson, B.,in Osborn v. London Dock Company, 

that a question which might appear at first sight 

a very innocent one, might, by affording a link in 








a chain of evidence. become the means of bringing 
home an offense to the party answering. Subject 
to this reservation, a judge is, in our opinion, 
bound to insist on a witness answering, unless he 
is satisfied that the answer will tend to place the 
witness in peri].”’ That decision, it appears to 
me, states the law correctly, and if it were neces- 
sary for the Court of Appeal to affirm it, we 
should be doing well and wisely in saying we did 
affirm it. It is unnecessary, after that, to refer to 
the prior decisions. They are all mere dicta. but I 
may say this, that, as regards the subsequent 
case, in 1877, of Ex parte Scholfield, I am not 
sure that it is a dictum; I rather think it is a 
decision. That was the case where James, L. J., 
said, with regard to an examination under this 
very 96th section of the Bankruptey Act 1869, 
“Of course, in such a case, the judge must see 
whether the objection is a genuine one or not.” 
As regards the prior cases, we not only have the 
opinion of a very eminent -judge, the late Lord 
Wensleydale, which was given in the case of 
Osborn v. London Dock Company, but we have 
citations from three standard works, namely, Best 
on Evidence (6th ed., p. 176), Phillips on Evi- 
dence (10th ed., vol. 3, p. 488), and Taylor on 
Evidence (7th ed., 1225), and they all state the 
rule in the same way as it was in effect ultimately 
decided. They also state this, which is obvious, 
that, if you allowed the witness, merely on his 
own statement of his belief that an answer to 
the question would tend tocriminate bim (for that 
is all; he is only bound to believe that), to refuse 
to answer the question, it would enable a friendly 
witness, who wished to assist one of the parties, 
to escape examination altogether, and to refuse 
to give his evidence; an evil so great that, when 
weighed even against the chance of occasionally 
assisting to convict a guilty man, it would cer- 
tainly far overbear, as a question of public policy, 
the danger, 1f it is to be treated as a danger, of 
assisting to convict a guilty man occasionally out 
of his own mouth. Perhaps our law has gone 
even too far in that direction; and, without at all 
impugning the policy of the law, there certainly 
must be a larger policy, which requires a person 
to answer, where the judge thinks that he is not 
bona fide objecting with the view of claiming 
privilege to protect himself, but to prevent other 
parties getting that testimony which is necessary 
for the purposes of justice. Now, even as regards 
judges who entertain the contrary opinion, it is 
quite plain that they make the exception of mala 
Jides. Ihave only to refer, for that, to the state- 
ment of Pollock, C. B., in the case of Adams v. 
Lloyd, where, having stated the rule in favor of 
protection On a witness’s Own oath, he says this: 
‘The only exception I would make would be this; 
if the circumstances disclosed made the judge 
perfectly certain that the witness was trifling with 
the court, and availing himself of a rule of law 
in which in tact there was no good ground, then I 





think itis the duty of the judge to insist on his 
| answering.’? So that even those judges who hold 
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to the other rule make that exception. That being 
so, the second question we have to consider is, 
whether it does appear to the court in this case 
that there is any reasonable fear of the questions, 
when answered, tending to convict the witness of 
a criminal offense, or tending to criminate him in 
any way. When the court has to decide that 
point, it must consider what the nature of the 
ease is, and what the witness has said. When 
you look at these questions, and what he has 
refused to answer, the conviction, I think, must 
force itself upon the mind of- anyone that the 
witness refused to answer because he did not want 
to give the information, and that he was trifling 
with the court. The kind of questions which he 
refused to answer seemed to me to lead to that 
conclusion. But it is suggested that, though the 
witness did not say so, and though there was no 
evidence before the court, there was a real danger 
of his being indicted, together with his brother, 
fer what would be, no doubt, a conspiracy if 
proved, that is, a deliberate combining with his 
brother to cheat the brother’s creditors by with- 
drawing from them a portion of the brother’s 
property. That, nodoubt, would be an indictable 
offense, but we must see whether there is any 
indication of anything of the kind. In the first 
place, all thatis alleged against the witness is, 
that he is the trustee of a voluntary settlement, 
and that in that capacity certain stocks, etc., were 
transferred tohim. Ther he is asked whether he 
is the trustee, what stock, etc., were transferred to 
him, and what has become of them. There is not 
anywhere any suggestion in the proceedings in 
bankruptcy that there was anything like con- 
spiracy between himself and his brother. There 
is produced a document, not issued by any of the 
parties in the bankruptcy,but by some creditors of 
the brother, who has filed a statement of claim, in 
whieh the same facts are alleged, but it is there 
also alleged that the transfer was made to this 
witness, and as he well knew by the bankrupt, 
with the view to defraud his creditors. But even 
that allegation does not make a charge of con- 
spiracy; it is only made to defeat the operation 
of the settlement as against the creditors, who 
were the plaintiffs in that action. Ido not think 
fora moment that the witness is under any bona 
fide belief that any such charge of conspiracy will 
be made, or that he had any idea of such a charge; 
in fact, I think the notion of an indictment for 
such a conspiracy could only present itself to the 
mind of some one who was very familiar indeed 
with the law of conspiracy. ‘The real position 
of matters appears to me to be, that the witness 
did not wish to afford any assistance to the 
creditors in obtaining possession of the property 
of the bankrupt whicb had been kept from them. 
I think that was the real prevailing motive with 
him,and not any real fear of criminal proceedings. 
That being so, I think he ought to answer the 
questions, subject, however, to this observation, 
that he will be entitled to object to any particular 
question which obviously has a tendency to 








criminate him, or which, in the opinion of the 
presiding judge, would tend to criminate him in 
regard to any matter, or may be reasonably held 
to criminate him; that is to say, we do not intend 
to decide that he must answer every question that 
he has been asked, but that he must answer the 
questions subject to his objecting to particular 
questions, on a reasonable ground that that par- 
ticular question, or those particular questions, 
might criminate him, or might tend to criminate 
him. 

Corton, L. J.—I am of the same opinion,and on 
the same grounds. There is but little for me to add. 
As I understand, Mr. Horton Smith’s contention 
was this, that a witness, on being called, may, at 
the very first question which is asked him, at once 
put down his foot and say, ‘‘I refuse to answer that 
question, because it may tend to criminate me,”’ 
although there is nothing stated by him, and 
no facts appear in the case which would render 
that even possible. In my opinion that would 
lead to the most monstrous conclusion. I wiil 
say no more than that I think the rule is cor- 
rectly stated in the case of Reg. v. Boyes, and 
that to that decision,and the rule there laid down 
I adhere. As regards the other point, whether 
the witness in this particular case can protect 
himself effectually, I think we have got the rule 
laid down by James, L. J., in the case of Ex parte 
Scholefield, Re Firth; that is to say, that the 
judge must satisfy himself and decide whether the 
objection isa genuine one. Looking at the way 
in which this witness claims his privilege, I am 
satisfied, as the registrar seems clearly to have 
been, that it was not a genuine objection on the 
ground that it would tend to criminate him. To 
every question that was asked him, even such a 
question as this, ‘‘Have you ever been at Mr. 
James’ office in Fleet street in your life?’ his 
answer was, “I object to apswer that, on the 
ground that it may tend to criminate me.” Now 
I can not think that that was a genuine objection 
on the ground stated, but that there was some 
other reason for the witness putting his foot down 
at once and saying, ‘*You will get nothing out of 
me.’’ I think, therefore, the order was right. Of 
course this will not decide that, if he does refuse 
to answer any question as to which there is a rea- 
sonable probability that the answer would tend to 
criminate him, he is bound to answer that. The 
court will Consider any such objection taken by 
him when, and if. it is taken. 

LINDLEY, L. J.—I am of the same opinion. The 
order appealed from was made by the chief judge 
in bankruptcy, and it was, in substance, that this 
gentleman should submit to an examination at 
his‘own expense, and should answer all lawful 
questions that might be put to him. That order, 
of course, must be qualified. The reason it was 
made was that he declined to answer anything at 
all. Now let ns consider that. The effeet of the 
examination satisfies me that his objection was 
not taken bona fide for his own. protection at all. 
He did not, in fact, know of this claim: the claim 
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had not then come to his knowledge. But, apart 
from that, the tone of his answers satisfies me that 
he was not considering his own protection, but that 
he was considering how he could prevent those in- 
terested in upsetting this settlement frim suc- 
ceeding in that object. That was what was 
passing through his mind, and not any danger of 
a criminal proceeding. Twenty years ago this 
question as to how far the oath of a witness was 
conclusive was scttled by the Court of Queen’s 
Bench in Reg. v. Boyes, and that decision has 
never been disturbed since. ‘There were, as to 
that, differences of opinion before, but»te the rule 
so laid down then, which I have never heard 
questioned since, we are all disposed toadhere. I 
have always thought that the rule as laid down 
there was perfectly well settled, and it is not for 
us now to disturb it. Then, as to what is to be done 
in the future; of course, I do not mean to say 
there may not be some indictment for conspiracy 
against this gentleman. I do not know whether 
there will or will not,and I do not know whether 
he is open to it or not; possibly he is. I can 
well understand that some ingenious gentleman 
like Mr. Montagu Williams migh s\ggest how an 
indictment for conspiracy might be framed 
against him. That is possible enough. If, when 
further questions are put to him, he declines to 
answer, and the judge or presiding registrar is of 
opinion that he is declining to answer bona fide 
for his own protection, and there is any appreci 
able danger to him, the witness will be entitled to 
the benefit of silence; otherwise he will have to 
answer the questions put to him. This appeal 
must therefore be dismissed with costs. 

Horton Smith.—I suppose in form your lord- 
ships hold that the chief judge’s order is right, 
and that the matter must go back for the witness 
to answer all lawful questions that are put to him. 

LInDLEY, L. J.—Yes: to answer all lawful 
questions put to him, and he willrefuse to answer 
them at his peril. 

Appeal dismissed. 

The court on a subsequent day refused leave to 
appeal to the House of Lords. 
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1. ADMINISTRATION — CREDITOR’S RIGHT TO RE- 
DEEM FROM A MORTGAGE. 
A éreditor of an estate gets no lien upon the real 
estate of the deceased, so as to be entitled to re- 
deem from foreclosure of a mortgage executed by 





him in his life time, merely by the allowance of 
such creditor’s claim as a claim against the es- 
tate. Whitney v. Bird. 8. C. Minn., June 7, 188%, 
12N. W. Rep. 530. 


2. ADMINISTRATOR — LIABILITY FOR DEPOSIT IN 

INDIVIDUAL NAME. 

Where an administrator deposits in his own individua 
name funds of the estate in a bank which fails while 
holding such deposit, the loss is his own and not 
that of the estate; and this though he had no other 
funds in such bank, and informed its officers, at 
the time of making the deposit, thatthe funds 
were held by him in trust. A remark by Paine, 
J., in School District v. Zink, 25 Wis. 636, so far 
as inconsistent with this view, overruled. Wii- 
liams v. Williams, S. C. Wis., May 10. 1882, 12 N. 
W. Rep. 463. 

8. ASSAULT AND BATTERY — MITIGATION OF Dam- 

AGES FOR—PERSONAL ABUSE. 

The fact that an assault and battery were induced 
by personal abuse of the assailant by the party as- 
saulted, may be considered in mitigation of puni- 
tory, but not actual damages, which include those 
allowed for mental and bodily suffering. Corco- 
ran v. Harran, 8. C. Wis., May 10. 1882, 12 N. W. 
Rep. 468. 

4, CHATTEL MORTGAGE — INCLUDING FUTURE AC- 

QUISITIONS OF GOODS. 

A chattel mortgage may be made to include future 
acquisitions of goods to be added tothe original 
stock of goods mortgaged, but the mortgag? must 
expressly provide that such future acquisitions 
shall be held as included in the mortgage;-so, 
where the mortgage recites that it also schedules 
and describes the mortgage goods, the provision 
that the mortgagor should keep up the stock of 
goods is not suflicient to extend the terms of the 
mortgage or create an inference of what was in- 
tended. Phillips v. Both, 8. C. Iowa, June 7, 
1882, 12 N. W. Rep. 481. 

5. CONSTITUTIONAL LAW—LIMITS OF THE POLICE 

POWER—PROHIBITION LAWS. 

A State statute, prohibiting the sale of intoxicating 
liquors, and excluding from its operation wine 
made from fruits grown within its borders, is a 
police regulation, and notin conflict with article 
1, sec. 8, of the Constitutlon of the United States, 
which provides for the regulation of commerce 
between the States and foreign nations. Jn the 
exercise of its police powers, a State may, in its 
discretion, prohibit the sale of one kind of liquor, 
and allow the sale of another, or it may say that 
certain wines may be sold and that other wines 
may not be sold; and the prohibition of wines 
made from fruits grown in other States is no inva- 
sion of the ‘*privileges and immunities’’ of citi- 
zens of the several States. State v. Stucker, S. 
C. Lowa, June 7, 1882, 12 N. W. Rep. 483. 


6. CORPORATION—FORFEITURE §OF FRANCHISE — 

ABUSE IN Part. 

An abuse ina pa.ticular department of an entire 
franchise, and the hardship of the ease will not 
justify the courts in refusing io declare a forfeit- 
ure for an abuse or misuser of the grant, or breach 
of the conditions on which the grant is conferred. 
People, ex rel. v. Kankakee River Improvement 
Co., 8. C. Ill., June 21, 1882, at Ottawa, Report- 
er’s Headnotes. 


7. CORPORATION—PURCHASE OF iTS OWN STOCK— 
CREDITORS’ RIGHTS. 

The purchase of its own stock by a corporation, by 

the exchange of its property of equal value, 
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8. 


9. 


though made in good faith, without any elemen} 
of fraud about it, there not being anything in the 
apparent condition of the company to interfere 
with the making of the exchange, will not be al- 
lowed, when it injuriousiy affects a creditor of the 
company, even though the fact of indebtedness 
was not, at the time, established or known to the 
stockholder. Clapp v. Peterson, 8. C. Ill., June 
21, 1882, at Ottawa, Reporter’s Headnotes. 


CORPORATION — VALIDITY OF SUBSCRIPTION TO. 


STOCK, 

W hen subscribers to the stock of a private corpora- 
tion meet and eleet a board of directors, and 
thereby affect a permanent organization and en- 
gage in the corporate enterprise for several years, 
by which debts are incurred, voting and acting as 
bona Jide subscribers, they will not be allowed to 
dispute the binding effect of their subscriptions, or 
the legality of the organization of the corporation, 
as against third persons who give credit to the 
company on the faith of its being legally organ- 
ized, but will be required to pay their subscrip- 
tions as to creditors who are entitled in equity to 
be subrogated to the rights of the company. 
Hickling v. Wilson, 8. C. Lll., June 21, 1882, at 
Ottawa, Reporter’s Headnotes. 


CRIMINAL LAW—ASSAULT AND BAaTTERY—SPEC- 

TATORS AT A PRIZE FIGHT. 

Spectators at a prize fight are not. from the mere 
fact of voluntary presence, guilty of assault as 
aiding and abetting the principals. Regina v. 
Coney, Eng. High Ct.,}C. Cas. Res., March 18, 
1882, 30 W. R. 678. 


10. EQUITY—ENFORCEMENT OF EXECUTORY AGREE- 


MENTS WHICH ARE WITHOUT CONSIDERATION. 

While, except upon the ground of fraud, a court of 
equity will not interfere with executed agree- 
ments or gifts, it will lend its aid to enforce vol- 
untary or executory covenants, though under 
seal. In such case an actual consideration is al- 
ways required, and evidence of the want of it will 
be received irrespective of the seal. Lamprey v. 
Lamprey, S. C. Minn., May 30, 1882, 12 N. W. 
Rep. 574. 


11. FRAUDULENT CONVEYANCE — EVIDENCE OF 


12. HOMESTEAD — ABANDONMENT BY REMOVAL TO 


Goop FAITH. 

Where the good faith of a transfer from a son to his 
father is in question in an action of replevin 
brought by the father to recover the property after 
it has been seized on an attachment against the 
son, it is not leading and is proper to ask a wit- 
ness who aided in the transfer, whether there was 
any suggestion by the parties that they were seek- 
ing to avoid creditors, or anything of that kind. 
It is also proper to ask the attachment debtor 
whether any portion of his object in making the 
transfer was to delay, hinder or defraud credit- 
ors. Newton v. Hart, S.C. Mich., June 7, 1882, 
12 N. W. Rep. 508. 


ANOTHER STATE. 

A homestead jright under the statute is not aban- 
doned merely by the fact that the head of ihe fam- 
ily removes to another State for the purpose of 
establishing a new homestead, so long as his fam- 
ily remains in possession of the original home- 
stead. Savings Bank of Decorah v. Kennedy, 
S. C. Towa, June 6, 1882, 13 N. W. Rep. 479. 


18. HUSBAND AND WIFE—SEPARATION AGREEMENT 


—SUBSEQUENT COHABITATION. 
The defendant, who was married in 1849, cohabited 
with his wife until 1862, when certain proceedings 





were taken in the divorce court, but were subse- 
quently discontinued. The husband and wife 
having agreed to live apart, a separation deed was 
executed in July, 1862, which provided that the 
wife should be allowed to live apart from her hus- 
band and not to have to render conjugal rights, 
and should have absolute control over her own 
property. The deed also contained a covenant 
by the husband to pay to the wife the annual sum 
of £100, during the joint lives of himself and 
the wife, so long as she should live chastely. 
The husband and wife lived apart until 1872, and 
the payments were duly paid under the covenant. 
In 1872 they resumed cohabitation until 1879, when 
they again separated, the husband paying sums of 
money in excess of the amounted covenanted to be 
paid, but in April, 1880, he reverted to the orig- 
inal payments. In 1881 « judicial separation was 
decreed on, the petition of the wife, and the an- 
nual sum of £180 wus ordered to be paid heras al- 
imony. The plaintiff had, between July and Oc- 
tober, 1880, supplied the wife witi® board and 
lodging and goods, and in an action to recover the 
amount from the husband, judgment was en- 
tered for he defendant. Held, on appeal, that as 
the deed contained an absolute stipulation to pay 
an annual sum tothe wife except in one event, 
which was not alleged to have happened,the deed 
was not rescinded by the subsequent cohabitation, 
that the amount stipulated to be paid must be 
taken as a sufficient allowance, and that therefore 
the defendant was entitled to judgment. Negus 
v. Forster, Eng. Ct. App., March 31, 1882, 30 W. 
R. 671. 


14. INSURANCE, FIRE—SALE OF PREMISES—SUBRO- 

ROGATION. ; 

After the date of a contract for the sale of a house 
which was insured against fire, and before com- 
pletion of the purchase the house was damaged by 
fire, and the insurance company, in ignorance of 
the contract, paid the vendors for the damage 
done. The purchase was subsequently completed, 
the vendors receiving the full amount of the pur- 
chase money, and also retaining the moneys paid 
to them by the insurance company. On an action 
by the insurance company to recover the moneys 
paid by them tothe vendors: Held, that the in- 
surance company were not entitled to recover, the 
principle applicable to such a case being that of 
subrogation. Castellain v. Preston, Eng. High 
Ct., Q. B. Div., April 4, 1882, 46 L. T. Rep. 569. 


15. MARRIAGE — EVIDENCE—COHABITATION — RE- 
PUTE. 
Marriage may be established by the proof of cohab- 
itation when such cohabitation has the elements of 
a matrimonial relation, and in trying an issue of 
fact as to the character of such cohabitation, evi- 
dence that one of the parties was reputed to be 
single is not competent, that he or she lived as a 
single person is competent. Badger v. Badger, 
N. Y. Ct. App., April 11, 1882, 2 Ohio L. J. 592. 


16. MUNICIPAL CORPORATION — STREET IMPROVE- 

MENTS--RIGHT TO LATERAL SUPPORT. 

A municipal corporation in making a street along a 
hillside, so excavated the ground in the street as 
to cause the land above to slide and injure the lot 
of the plaintiff. Held, 1. That the fact that the 
plaintiff’s lot did not abut immediately on the 
street did not exempt the corporation from liabil- 
ity. Its liability did not depend upon the owner- 
ship of the injured property, but upon the extent 
of the injury of which its removal of the lateral 
support of the hill was the efficient cause. 2. That 
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the liability extends to damages to buildings as 
well as to the land in ita natural state, where the 
owner is not chargeable with negligence in making 
such improvements and such damages result from 
want of due skill and care in making the street. 
Keating v. Cincinnati, 8. C. Ohio, May 9, 1882, 
2 Ohio L. J. 585. 

17. NEGOTIABLE PAPER—SECURED CHATTEL MORT- 

GAGE, 

An instrument in the form of a negotiable promis- 
sory note, secured by a contemporaneous gollat- 
eral mortgage, is a negotiable instrument. 
Payment of the amount of such note to the payee 
by the maker before maturity, and the formal 
satisfaction of the mortgage by the payee, will not 
defeat a right of recovery against the maker upon 
the note by an indorsee bona fide and before ma- 
turity. Blumenthal v. Jassoy, 8. C. Minn., June 
6, 1882, 12 N. W. Rep. 517. 


18. NEW TRIAL—EXCESSIVE DAMAGES AS GROUND 

FOR. 

In actions of tort, as well as those upon contract, 
where the damages allowed by the jury are clearly 
excessive, the trial court may either grant a new 
trial absolutely, or permit plaintiff to remit the 
excess, and, in case he does so, order.the verdict 
to stand forthe residue. But the damages allowed 
by the verdict should not be treated as excessive, 
unless they are such as to create the belief that 
the jury may have been misied by passion, preju- 
dice or ignorance. Corcoran v. Harran, 8. C. 
Wis.. May 10, 1882, 12 N. W. Rep. 468. 


19. QUO WARRANTO—FORFEITURE OF FRANCHISE— 

FORM OF JUDGMEN’. 

On an information in the nature of a quo warranto 
against a corporation to declare a forfeiture of its 
franchise for misuser, if the omission of duty 
shown is only of minor importance, the court 
might consider the propriety of rendering a fine 
only; but when the misuseris the non-perform- 
ance of a matter which is of the very essence of 
the contract and a neglect to perform the very ob- 
ject of the grant, a judgment of ouster must be 
entered. People, ex rel.v. Kankakee River In- 
provement Co., S. C. Iil., June 21, 1882, at Otta- 
wa, Reporter’s Headnotes, 


20. STOCKHOLDERS—CAPITAL STOCK A TRUST FUND 

—LIABILITY OF SHAREHOLDERS. 

The shareholders of a corporation are conclusively 
charged with notice of the trust character which 
attaches tothe capital stock. As toit, they can 
not occupy the status of innocent purchasers, but 
they are to all intents and purposes privies to the 
trust. When, therefore, they have in their hands 
any of this trust fund, they hold it cum onere, 
subject to all the equities which attach to it. 
Clapp v. Peterson, 8. C. ll., June 21, 1882, at Ot- 
tawa, Reporter’s Headnotes. 


21. SURETY—EFFECT OF MISTAKE IN RECITALS OF 

A BOND ON THE LIABILITY OF. 

A mere mistake in the recitals of a bond executed 
for the release of property under attachment by 
reciting the wrong count will not relieve the sure- 
ties from their obligations on the bond. Ripley v. 
Gear, S. C. Lowa, June 6, 1882, 12 N. W. Rep. 478. 
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QUERIES AND ANSWERS. 





{*,* The attention of subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers to quertes wili 
be thankfully received, and due credit given whenever request - 
ed. To save trouble for the reader each query’ will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
communications are not requested. 


QUERIES. 


1. Can a notary public under Kansas statutes have 
the date of expiration of his commission put in his 
seal, and fulfill the letter of the law at the time of the 
enactment? That you may save time looking up some 
at least, I give you Kan. statute, page 920: The 
‘*words written,’’ etc. Construction of statutes, act 
1868. The notarial law in statute, page 568, sec. 5, 
Laws of 1881. Construction of Supreme Court of 
Kansas, 1862. Elliott v. Lochrane, 1 Kan. 126. 

. SUBSCRIBER._ 

Fall River, Kan. 


2. A purchases a homestead in Missouri in 1875, A 
judgment is rendered against A in 1878 upon a note 
executed by him in 1870. A dies in possession of the 
homestead in 1880, and his administrator sells the 
right, title and interest of the deceased at public sale 
to B for the payment o& the debt of A. Among the 
debts allowed was the above judgement. Sec. 2695 
provides that the homestead shall be subject to at- 
tachment and levy of execution upon all causes of 
action existing at the time of the acquiring of such 
homestcad. Query: Will the sale by the administra- 
tor defeat the homestead rights of the widow of A? 

P. W. 


3. A was arrested and bound over to the district 
court on the charge of grand larceny. Trial was there 
had by jury, a verdictof net guilty was returned, al- 
so the further verdict. or finding, that B was the pros- 
ecuting. Witness, and that he instituted the prosecu- 
tion from malicious motives, and without probab'e 
cause. Thereafter A sues B for damages for said 
prosecution. Can the finding of the jury that said 
prosecution was malicious, ete., be used as evidence 
in the trial of said cause? Cc. 

Cottonwood Falls, Kan. 


QUERIES ANSWERED. 

Query 55. [14 Cent. L. J. 418.] What is meant by 
the expression ‘‘able-bodied,’’ as used in the statutes 
of Missouri defining vagraney, and designating who 
shall work on public road and highways? Has the ex- 
pression received judicial construction? J. 

Boonville, Mo. 

Answer. J may obtain some information as to the 
meaning of ‘able-bodied’? in Macomb vy. Twaddle, 4 
Bradwell, 254. J.H.S. 

Trenton, N. J. 

Query 62. [14 Cent. L. J. 499.] Has any one of the 
United States ever abolished the grand jury system of 
proceeding against criminals, or is there now any 
State in which that system is not in vogue? M. J. 

St. Louis. 

Answer. In answer to Query 62in the JOURNAL of 
June 23, I quote as to Michigan, § 7943 Comp. Laws of 
1871, as follows, viz.: ‘*‘Grand juries shall not here- 
after be drawn, summoned or required to attend at 
the sittings of aby court within this State, as provided 
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by law,unless the judge thereof shall so direct by writing 

under bis hand, and filed with the clerk of said court.” 

The act thus practically abolishing grand juries was 

passed February 12, 1859. The system is not at all in 

vogue here now. C. H. G. 
Grand Rapids, Mich. 


Query 68. [14 Cent. L. J.499.] A sued B and ob- 
tainedjudgment. Before issuing execution B assigned 
. all his property to C. Can I obtain order from judge 
setting aside assignment on the ground of being made 
with a fraudulent intent, or how amI to go about it? 

Troy, N. Y. 8. T. 

Answer No.1. From the query it is hard to tell 
whom § T represents, but we suppose he is A’s at- 
torney, and therefore answer, that no court would 
make any such order as S T mentions; and if it would 
the order could in no way affect the assignee, C, who 
is no party to the suit between A and B. One of two 
courses is open to A. He may either bring suit in 
equity against B and Cto set aside the fraudulent 
conveyance, or have his execution levied on the prop- 
erty conveyed to C, and run the risk of being sued by 
C. No authorities are cited because the propositions 
stated are elementary. M. N. SALE. 

St. Louis, Mo. 

Answer No. 2. A does not require to set aside as- 
signment to C. If he can prove fraudulent intent on 
the part of B, and that C knew of such intent, or if 
he can prove that C was not_a bona Jide creditor or 
purchaser, then he can proceed and levy on the prop- 
erty assigned or conveyed, as such assignment or con- 
veyance is utterly void, and the legal title is still in B. 
The sheriff will probably require an inder:nity bond. 
See Freeman on Executions, sec. 186; Brown v. Snell, 
46 Me. 490; Booth v. Bunce, 33 N. Y. 189; Russell 7. 
Wynne, 37 N. Y. 591; 4 Abb. Pr. N.S. 384; 11 Mo. 
540, and 50 Mo. 90. 
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STOCK BROKERS AND STOCK EXCHANGES. A 
Treatise on the Law of Stock Brokers and 
Stock Exchanges. By John R. Dos Passos. 

New York, 1882: Harper & Brothers. 

A business like that conducted upon the floors 
in the environs of the modern stock exchange is 
in itself so peculiar and so much the creature of 
custom and usage, differing so radically from the 
ordinary transactions of life, that some degree of 
special training and examination of its methods is 
necessary before even the most rudimentary of its 
transactions can be understood by an ordinary 
practitioner with no special knowledge beyond an 
acquaintance with the law of contracts and the 
principles of commercial law. To such a person 
the volume before us will be found a mine of 
knowledge. The usages, history and metnods of 
dealing of stock exchanges occupy a very large 
portion of the work, though the strictly legal 
features of it are by no means slighted, and con- 
sequently the book will be found ,exceedingly 
readable by the general, as well as by the profes- 
sional reader. The style is luminous and facile, 
and altogether the work, in addition to being a 
very useful is a very agreeable ong. The book is 





handsomely printed upon good paper, and con- 
tains more than a thousand pages bound in a vol- 
ume not larger than the usual law book size. 
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DIGEST OF FIRE INSURANCE DECISIONS, in the 
Courts of Great Britain and North America. 
By H. A. Littleton and J. 8. Blatchley, with 
Additional Notes to the Second Edition by Ste- 
phen G. Clarke, Third edition, revised and en- 
larged. By Clement Bates. New York, 1873: 
Baker, Voorhis & Co. 

DIGEST OF FIRE INSURANCE DFCISIONS, in the 
Courts of the United States, Great Britain and 
Canada. Being a Supplement, or Continuation 

_of the Third and Last Edition of Littleton and 

Blatchley, Clarke and Bates Digest, from 1872 

to 1882. By George A.Clement. New York, 

1822: Baker, Voorhis and Co. 

These two volumes. which are uniform in style, 
present the reader a digest of the cases upon the 
subject of fire insurance from the earliest period 
down to 1882. The work is carefully and precise- 
ly done. There is no waste of space, and yet the 
references are not so much abbreviated as to be- 
come unintelligible. While the method of ar- 
rangement is not altogether unobjectionable (its 
chief defect being a lack of sub-heads), still it is 
as good as the plan pursued in the great majority 
of digests. Altogether the work will be found 
useful. 








NOTES. 





——A Kentucky negro who was sentenced to 
the penitentiary for three years for stealing cop- 
per worth $25, when asked by the judge if he had 
anything to say, remarked that he had not, but 
only regretted that he hadn’t stole a drove of cat- 
tle instead of that piece of copper. The joke lay 
in the fact that a man had just been sentenced 
for one year for stealing eighteen head of cattle. 


——A contemporary dilates upon the fact that 
so many successful men in all professions are 
young, and refers to the fact that many of our 
judges jump off the bench, mount a hack at West- 
mister Hall, and subsequently play lawn tennis 
until it is time to dress for dinner. The writer is 
ill informed. Judges on their appointment, how- 
ever young in years they may be, become old in 
their habits. Mr. Justice Chitty, on being made 
a judge, ostentatiously abandoned lawn tennis. 
Mr. Justice North abandoned his morning meer- 
schaum down Oxford Street. They necessarily 
shrink into.themselves. They hold little inter- 
course with the bar, and notwithstanding their 
youth the habits of age are forced upon them. 
On this ground we doubt the happiness of being 
made a judge in the days of one’s youth.—Lavw 
Times. : 
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